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“PAUL HENNING 
“a witness, being of lawful age, and being first duly 
sworn in the above cause, testified on his oath as 
follows: 

“Q. (By Mr. Hilger): Would you state your 
name, please? Pi Weare! Telermmiaice, 

“Q@. Where do you reside, Mr. Henning? 

‘A, 1534 Harrison Avenue, Eureka. 

“Q. What is your trade or occupation ? 

‘“A. Manager of the Rice Supply Company. 

“Q. Where do you have your office for that 
work ? “A. Number One Second Street. 

“Q. Is that a branch office of a larger outfit? 

“A. Yes, it is. 

““Q. You maintain the invoice records, that sort 
of thing, for your sales here at this office or is that 
done elsewhere ? 

‘CA, That’s done in the San Rafael office. 

““Q. What type of merchandise does your firm 
sell? “A. Building materials. 

“Q. Well, would you give us a few examples of 
items that the—the majority of items that would be 
included [293] in your line? 

“A. Well, almost anything that is used in the 
construction of a building, plywood, roofing, paint, 
anything that would go in the construction of a 
building. 

“Q. Does that include builder’s hardware? 

“A. Builder’s hardware, floor coverings. 

““@. Would it include sheet rock? 

‘fA. Sheet rock. 

“Q. In the conduct of your business have you 
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had occasion to deal with the Eureka Lumber Com- 
pany ? ‘*A. Yes, we did. 

“Q. What? ‘‘A. Yes, we did. 

“Q. Was he a customer of your firm? 

‘fA. Yes, he was. 

“Q. What basis do you make sales on, wholesale 
or retail? ‘‘A. Wholesale only. 

“Q. And that was the basis of your sales to the 
Eureka Lumber Company ? 

‘fA. Yes, it was. 

‘‘Q. You have been asked to provide certain—or, 
rather, provide mvoices covering the purchases of 
the Eureka Lumber Company from your firm? 

“A. Yes. [294] 

‘‘@. And you have handed me a sheaf of in- 
voices. Are those the invoices covering the sales to 
the Eureka Lumber Company ? 

‘A. Yes, they are. 

“Q. Now do you know what period these apply 
to? 

“A. Yes. They apply from the first—they apply 
to the first six months of 1956. 

“Q@. Did you make sales to the Enreka Lumber 
Company prior to 1956? “A. Yes, we did. 

‘*Q. Have you ever been in the Eureka Lumber 
Company warehouse plant or building prior to the 
date of the fire? “A. Yes. 

“€. Did you often go there? 

“A. Approximately onee a month. 

“Q. Did that begin prior to 1956? 

PAE wes, itedicd: 
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“Q. And when was the last time before the fire 
that you were in the plant or warehouse of the 
Eureka Lumber Company ? 

“A, Approximately a week before. 

“Q. And at that time what part of the premises 
did you visit? 

‘A. Oh, the main building, the main office. 

“Q. Did you go into their warehouse or 

“A. (Int’g.) Yes, it was part of their main 
building. 

“(). Did you observe any of their stock at that 
time ? A. Yes. 

‘“Q. How long have you been employed with the 
Rice Supply Company ? 

“A. Four years with Rice Supply. 

‘“‘d. Has that been in Eureka? 

zo, emacs, wih hinh, 

“Q. What line were you in before then? 

‘A, T was with the J. B. Rice Company, which 
was a retail branch prior to that. 

“Q. Dealing in the same merchandise ? 

“A. Same merchandise. 

“Q. As the result of your experience in your 
company were you familiar with the market values 
of the materials which your company sold? 

“A. Yes. 

“Q. In the Eureka area in June of 1956? 

cA. Yes. 

‘*Q. Let’s see. Who has the exhibit? Now I 
am going to show you the photostatic copy of a 
proof of loss marked as plaintiff’s exhibit one in 


304 Boston Insurance Company vs. 


(Deposition of Paul Henning.) 

connection with the affidavit of Mr. Whittet, and 
refer to the Exhibit A attached to it. Looking at 
page one of the exhibit, which of those items on 
page one, if any, would have [296] been supplied 
through your firm or carried by your firm? 

‘‘A. Well, possibly the last item, the medicine 
cabinet. 

“Q. Your company earries and sells medicine 
chests and cabinets? 

“A. Yes, we do. 

“Mr. Castro: New or used? 

“The Witness: New, when we sell them. 

“Mr. Castro: This is indicated as a used one. 

“Mr. Hilger: Is that correct? 

“‘A. Yes, it does say used. We don’t deal in 
any used merchandise, it’s all new. 

“Q. <All right. Now refer to page two of Ex- 
hibit A and tell us if there is any of the items on 
that page that your firm ordinarily carries and 
supplies to customers? 

‘‘A. J might state this sheet rock on here. 

“Q. That’s about the middle of the page? 

‘‘A. That’s the middle of the sheet. Now we 
don’t supply it ourselves, but we are distributors 
for the Fibreboard Paper Products and we handle 
the billing—not the billing, but we handle the sales 
of it, but the bills are direct from Fibreboard 
Paper Products. 

“Q. Did you make any sales of that product to 
Eureka Lumber Company just prior to the fire? 

“A. We have sold them LCL. In other words, 
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a small shipment, we stock it in the warehouse and 
if they pick it up from us it’s an LCL shipment, 
but normally it’s bought in full cars directly from 
the Fibreboard people. 

“Q. Do you have any personal recollection or 
knowledge of any sale of sheet rock or arrival of 
a sheet rock shipment that Eureka Lumber Com- 
pany had just prior to the fire? 

“A. Yes. They received a carload of rock from 
Fibreboard approximately thirty days, I'd say, or 
within thirty days prior to the fire. 

“Q. How many sheets would be in a earload of 
sheet rock? 

“A. A earload of sheet rock is between twelve 
hundred and fourteen hundred sheets. 

“Q. Then are you familar with the price of 
the sheet rock and value of sheet rock in June 
of 1956? 

he) Nes, | am. VThegitCl, price of sheet mock 
then was fifty-four fifty a thousand. 

“Q. Fifty-four dollars and fifty cents a board 
foot? 

“A, Per thousand square feet, and the LCL or 
the sheet rock that would have been picked up out 
of our warehouse, well, that’s what it would have 
been, fifty-four fifty; if they had got it in carloads 
it would have been forty-seven fifty. [298] 

“Q. Per thousand? 

“A. Per thousand square feet. 

“Q. Per thousand square feet, that’s not board 
feet? A. That’s square feet. 
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“Q@. How many square feet are there in a sheet? 

“A. Thirty-two square feet, thirty-two square 
feet per sheet, that is a four by eight piece. 

“Q. You say the carload price is 

“A. (Int’g.) Forty-seven fifty per thousand. 

‘Q. Four and three-quarters cents per foot? 

“A. Wes 

“Q. That would produce a price of or a value 
of a dollar fifty two per sheet, is that a reasonable 
accurate price for value at that time? 

‘A. That would be correct. 

“Q. Now, then, are.there any other items, refer- 
ring to page two of Exhibit A, which your firm 
deals or would have supphed? A. No. 

“Q. Now referring to page three of Exhibit A 
at which you are looking, are there any items on 
page three that your firm deals in or would have 
supplied ? A. The last three items. 

“Q. That would be Firzite and Pabco? 

“A, Exterior gloss paint. [299] 

“Q. Are you familiar with the prices and values 
of those items in June of 1956? A. Yes. 

“Q. And what would be the value of the Firzite 
at that time? 

‘“A. Oh, it’s about correct what they have there. 

““Q. What is that value? 

“A, Two dollars and fifty cents. 

“Q. The Pabco white, five-one-o-one exterior 
gloss, what would be the value or price of that 
item in June of 562 

“A. That would be two dollars. 


Hyrum Jensen 307 


(Deposition of Paul Henning.) 

“Q. That’s for the unit, a quart? 

oan Per quart, per item, per each. 

-@, meer quart: No other®items on page tliree 
that your firm supplies? A. No. 

“Q. Now then refer to page four of the exhibit. 
Are there any items that your firm deals in or 
would have supplied on that page? 

“A, “bat is, 1 thinkeall Ofethis is ours. 

“@. Well, when you say ‘all of this’ would you 
start with the ‘first item on that page reading from 
the top which your firm deals in or would have 
supplied ? 

‘‘A, Well, the first item is shellac. [800] 

‘“Q. What would be the value of that shellac in 
June of 1956? 

“A. That shellac would be valued at five dollars 
per gallon. 

“@. You're referring to the next item that you 
would have supplied or which you deal in? 

eA. Durham's Water Putty at sixty cents 2 
pound which is about right. And the next item is 
six quarts of Texalite Paste Speckling putty at 
one dollar which would be correct. Six quarts of 
Texalite Sheet Rock sealer at a dollar which would 
be correct. ‘Two pints of Weldwood Presto-set 
Glue at fifty cents is all right. Four one and a 
quarter pounds of Seal Rite Calking Compound at 
sixty cents which would be correct. One Calk and 
Tube, that’s undoubtedly a set, a gun and a calking 
tube at six sixty, that would be all right. One Tile 
Fix at twenty cents, that would be right. Two 
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Seal Rite Caulking Guns, tube, at six sixty which 
would be right for the heavy gun. Four guns at 
two dollars which would be all right, that would 
be correct. Six Putty knives at thirty cents, that 
would be correct. Two Number Six thousand 
three X brushes at two dollars. I am not familiar 
with that number of brush, but two dollars, if it 
was a four inch brush, that wonld be correct, and 
the next item is a scraper at ninety cents, would be 
all [801] right. Three scrapers again at forty 
cents would be all right. Five one inch scrapers 
at sixty cents is all right. Two paste spreaders, 
eight inch paste spreaders at sixty cents is all right. 
Four pounds of Durbens Water Putty, two dollars 
is right. One Yale lock and keys at fifty five cents 
would be all right. One wire brush, fifty cents is 
all right. One Chrome recess soap and grab at 
two dollars is all right. One spreader trowl at 
fifty cents, I don’t know what type that is, but that 
sounds all right. One bag of perfatape at one 
dollar, that’s probably worth about two and a half 
there. Two six by eighteen screens foundation 
vents at one dollar, that could be right. Twelve 
paint brush cleaners at ten cents is all right. Four 
one-half inch Schlage lock sets, AL-2, six eighty, 
that would be all right. That would be all right if 
it was a key lock, it doesn’t say, but I imagine it is. 
One door lateh set with knobs, two sixty is about 
right. One front door lock, twelve fifty, would be 
correct. One set of four inch half surface Butts- 
Stanley at fifty cents is all right. Four dozen pack- 
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ages of Butts, fifty cents, it doesn’t say what size, 
but if they were the standard door butts it would 
be correct. Five dozen packs of dull brass butts 
at. fifty cents is all right. Four cans of Kerpo 
spray paint, eighty cents is right. One set of three 
inch [302] half surface butts at fifty cents 1s right. 
Four sets of door locks at three sixty, it doesn’t say 
what type, but that’s an average price. 

“Mr. Hilger: What is an average price? 

“A. Three sixty per lock. Eleven quarts of 
glass frosting at twenty cents is correct. One pint 
of Shellacol at forty cents is correct; one eight 
ounce weldwood glue at sixty cents is correct. One 
quart of putty at sixty cents is all right. Three 
one and three-quarter ounce Miracle adhesive at 
twenty cents. Nineteen half-pint Seal-Rite Glazing 
Compound at twenty cents is right. Two half-pints 
of Seal Rite putty at twenty cents is all right. The 
next item is a Fuller item which didn’t come from 
us. Three gallons of Pabco Raintite fibre roof 
coating at one dollar is correct. Four pair of Mc- 
Kinney hinges at sixty cents is correct. Five 
drawer knobs at twenty cents is correct. Five pair 
of hinges at eighty cents is all right. Five pair of 
knobs at twenty cents is all right. ‘Two pair of 
hinges at eighty cents is all right. Six pair of 
hinges at eighty cents is all mght. Six cabinet 
latehes at forty cents, that’s correct. Six pair of 
eabinet latches at forty is right. Two pair of 
drawer pulls, twenty cents is right. Six pat of 
strap hinges, eighty cents is all right. Six pair of 
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strap ‘hinges at eighty cents is all right. [303] 
Six pair of strap hinges at eighty cents is right. 
Six pair of strap hinges at eighty cents is right. 
Three pints of Jasco Paint Remover at seventy- 
five is correct. One gallon of Super Kem-Tone wall 
paint at three sixty is correct. One gallon of Pabeo 
seven seven tio tint base satin enamel is correct. 
One pint of Pabeo base at a dollar ten is correct. 

“Q@. Those are all items on page four supplied 
or handled by your firm? A. Correct. 

**Q. Now referring to page five, would you like- 
wise run down that page and tell us what items you 
would deal in or supply and what the reasonable 
value is and price thereof wonld be on June of 
1956 ? 

“A. Right. The first one, a quart of Pabco tint 
base house paint at a dollar ten is all right. One 
quart of the same at a dollar ten is right. One 
gallon of exterior gloss white at five ten would be 
correct. The next item isn’t ours. The next one is 
one set of Schlage lock set at four twenty which is 
approximately right. One roll of Pabco wall. I 
don’t know what they have it priced here, a roll 
of Pabeo wall is about forty dollars which is what 
they have extended, one and a third rolls of the 
same thing they have ten dollars which should be 
probably around sixty dollars for one and a third 
rolls. [3804] 

“Mr. Castro: Well, isn't it one-third roll? 

“A. Is it one-third of %» roll® That ywonldire 
eorrect if that 1s what it is, yes. Two brooms, 
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those aren’t ours. Twelve bundles Pabeo thick tab 
shingles, those are worth eight dollars and_ fifty 
cents for three bundles, eight dollars and _ fifty 
cents, that would be approximately right. 

“Mr. Hilger: What would be approximately 
right? 

“A, Thirty three dollars. One roll of Pabco 
black roofing at three twenty is correct. One pull— 
one drawer pull display board at two sixty, that 
should be around twelve dollars. 

“Q. What is it now? 

“A. It’s a drawer pull display board. 

“‘Q. What’s it listed there? 

“A. Thvo sixty. 

“Q. What should it be? 

“A, It should be around twelve to ‘fifteen dol- 
lars. I am not sure which one it was, but they’re 
all in the same price range. 

“Q. I see. Go on. 

“A. One hinge and latch display board at seven 
sixty. That would be correct. Two hundred and 
fifty foundation bolts at fifteen cents would be cor- 
rect. Two spools of foundation wire at two dol- 
lars, that item [305] there is around nine dollars 
per roll. 

“Q. What is it listed there at? 

“A. It’s listed at two dollars, it should be around 
seventeen dollars, I’d say, for the two rolls. 

““Q. Instead of what? 

‘““A. Instead of two dollars which they have. 

—@, SAUSTight.2eGo ont 
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“A. One padlock, Yale. I believe that says fifty 
five dollars. That wouldn’t be one Yale padlock. 
I don’t know what that would be. If it was a Yale 
padlock it would probably be around one dollar. 

“Q. All right. Go on. 

“A. Two sets of planer heads. ‘Those aren’t 
ours. The next item copper tubing is not ours. 
Three kegs of wire nails, approximately four hun- 
dred pounds, sixty four dollars, that would be cor- 
rect. Four lock sets on display at four sixty, that 
would be correct. Twenty one gallons of Pabco 
roof coating at a dollar ten would be approxi- 
mately right. The next item, the Porter Cable saw 
is not ours. The Firestone wheelbarrow tires and 
wheels aren’t ours. Six four by eight sheets of 
masonite damaged, well, when we sold it it wasn’t 
damaged. 

“Mr. Castro: How do you know it’s the same 
masonite ? 

“A. Well, not being damaged, I wouldn’t know. 

‘My. Hilger: What would be the value of the 
[306] undamaged masonite? 

“A. Undamaged masonite would be approxi- 
mately two dollars per sheet. 

‘‘@. And what is it? 

‘‘A, They have five dollars per sheet or thirty 
dollars. That possibly wouldn’t be ours. It may 
be tile board or something of that sort, I am not 
sure. The next item is window casings, aren’t 
ours; seventeen cans of lap cement at twenty cents 
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is correct. Eight gallons of hydroseal at six dol- 
lars would be correct. The next item is not ours. 
The next one is not. The next one, no. The next 
one, no. Here’s four and a half boxes of linoleum 
tile, fifty four dollars, that would be correct. Two 
gallons of Kem-tone at three sixty is correct. One 
gallon of Kem-glo at four sixty would be correct. 
One rubber tired wheelbarrow at fifteen dollars 
would be correct. Seventeen pint cans—no, seven- 
teen bundles of burned Pabco shingles at forty 
nine fifty. Again, that’s six times four, that would 
be correct. One five-foot step ladder at two fifty, 
that’s correct. Two bags of joint cement at two 
fifty, that would be all right, two fifty per hag, 
those are worth five dollars. They have them down 
as two fifty for both bags. 

“Q. Now then those are all of the items on 
page four [307] of the exhibit, rather, on page five 
of the exhibit, of Exhibit A that your firm might 
have supplied or deals in? A. That’s correct. 

“Q. Now then referring to the page following 
five which is unnumbered and which is marked ex- 
hibit B attached to Exhibit A, was there any of 
the items on there in which your firm deals or 
which vou would have supplied ? 

“A. Yes, the plywood, we would supply that. 

“Q. What would be the value of the plywood 
shown on Exhibit B, the fair market value on June 
26th, 19562 

“A. Well, they have it at fifteen cents per 
square foot. It varies according to the thickness 
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of the plywood. That would be approximately the 
price of half inch plywood. 

“Q. What would be the price of quarter and 
three-eighths and five-eighths and seven-eighths and 
so forth? 

“A. I would say it varied from a quarter inch 
which would run nine cents per square foot to 
three-quarter inch which would run twenty two 
cents per square foot. The next item of roofing 
material, asphaltic, two hundred squares, that would 
be thick tab shingles at eight twenty which would 
be a fair price there. - 

“Q. That’s eight dollars and twenty cents per 
square? 

**A. Per square, correct. And that’s all on that 
page. 

“Q. Now in response to our request you have 
produced [308] here invoices covering the recorded 
sales to Eureka Lumber Company by Rice Supply 
for the first six months of 1956? 

“Ay (hats écorrect. ” 

Mr. Castro: May I read a few lines of the cross 
examination? 

The Court: Very well. 

“By Mr. Castro: 

“@. <At the time of the fire, June 25th, 1956, 
was there an outstanding balance between Eureka 
Lumber Company and Rice Supply?” 

Mr. Hilger: I object to that as incompetent, 1r- 
relevant and immaterial. 

The Court: I do not think it is particularly 
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material. I do not see that it does any harm. I 
will overrule the objection. 
“The Witness: The balance that they owed us? 
a. Yes: A. After June? 
“@. On June 25th, 1956? 
; “A, On June 25th approximately thirteen 
hundred dollars. 
“Q. Did you visit the premises after the fire? 
eae Mes, 1 did: 
“@. And did you pick up any material there 


after the [309] fire? A. No, sir. 
“Q. Did you have any material picked up there 
after the fire? Ke No, ‘sir: 


“Q. Were twelve doors picked up by the Rice 
Supply Company after the fire? 

“A. That was picked up by me, personally. 

“Q. Well, then you picked something up? 

“A. That was myself, yes, not the company. 

“@. And did you pay for the doors? 

aces No, | did not. 

“Q. What did you do with the doors? 

“A, I used them in my house, my personal 
house. 

“Q. Is it a home that you were building? 

vn Yes. 

“Q. Did you have to do anything to the doors 
in order to use them at your home? 

“A. Yes, I had to sand them down, they were 
burned. 

“Q. Did you do anything else with them? 

aoe INO; sir. 
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“@. Did you remove anything else from there? 

‘‘A. At the same time there was twelve jambs, 
doorjambs. 

‘“(). And did you use those? [310] 

“A, Yes. 

“Q. Did you pay for them? A. No, sir. 

“Q. Is there anything else that you removed? 

“A. No, that’s all. 

“Q. Did you seli any reject plywood to Eureka 
Limber Company ? 

“A, At any time, you mean? 

“@®. Yes, A. Yes, uh huh. 

‘“. How much reject plywood did you sell to 
Eureka Lumber Company ? 

‘“A, Oh, I wouldn’t be able to answer that with- 
out checking through the records.’’ 

Mr. Castro: Page 18. 

Mr. Hilger: Would counsel object to the read- 
ing of Page 17? 

Mr. Castro: This is continuity that goes with 
what I had. 

“Q. Did you have permission from somebody to 
remove those items? 

“A. Yes, from Mr. Jensen. 

“Q. Which Mr. Jensen? A®HIMe 

Mr. Hilger: I would lke to read portions of 
[311] Page 17 of the cross examination beginning 
at line 6 on Page 17: 

(Mx. Hilger reading.) 
“Q. Do you know whether these items you have 
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referred to in the proof of loss as to whether those 
items were involved in the fire of June 25th, 1956? 

“A. I missed the first part of that. 

“Q. Do you know whether the items that you 
referred to in the proof of loss were involved in the 
fire of June, 1956? 

“A. Do I know that they were? 

“Q. Yes. 

“A. There was some of them after I visited the 
fire that you could see there had been burned lke 
the shingles and the paint and what not in there. 

““Q. The shingles hadn’t been burned ? 

oA. Yes. 

“Q. Hadn't been burned? 

“A. They had been burned, yes. 

“Q. The paint. was burned? 

“A. The paint was burned, uh huh. 

“Q. Any other items you saw there? 

“A. Oh, practically everything I saw was 
burned. 

“Q. Well, do you know whether each of those 
items you referred to in your direct testimony were 
on the property at the time of the fire? [312] 

‘“A. I would say most of them were, yes. 

“Q@. Did you see them there? 

PAY Yes, aih hith.”’ 

Mr. Hilger: I would like to read into evidence 
at this time the deposition of Haley J. Bertain, 
likewise taken in Eureka, California, on September 
Be 1957. 
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“a witness, being of lawful age, and being first 
duly sworn in the above cause, testified on his oath 
as follows: 
“Direct Examination 

“Q. (By Mr. Hilger): Would you state your 
name, please? A. Haley J. Bertain. 

“Q. Where do you reside, Mr. Bertain? 

“A. 1963 Myrtle Avenue in Eureka. 

‘‘Q. What is your business or occupation ? 

“A. Douglas fir sales manager for Simpson Red- 
wood Company. 

‘*. Where do you have your office? 

‘‘A. At Second and M Street in Eureka. 

“Q. Did you formerly work for a company that 
was purchased by Simpson Redwood Lumber Com- 
pany ? 

“A. Yes, I did. I worked for Eureka Redwood 
Lumber Company, and that was purchased by 
Simpson Redwood Company last August. [3813] 

“@. It would be August of 1956? 

“A. August, 1956. 

“Q. How long had you been with the Eureka 
Redwood Lumber Company ? 

“A. Since it originated. Actually, I was at the 
plant, you see, since 1945. This plant that is in 
question now originally was Dolbeer and Carson 
and then was Pacific Lumber Company and then— 
I have worked at the same plant since 19—I think 
it was 1946 at the Dolbeer and Carson plant and 
it was purchased by the Pacific Lumber Company 
in 1951 and then purchased by M & M in 1952, 
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if my memory is correct, and known at that time 
as the Eureka Redwood Company, and then, of 
course, it’s now owned and operated by Simpson 
Redwood Company. 

“(). Since Simpson took over the operation of 
your main production out of your plant there where 
you have been working, is it Douglas fir or red- 
wood ? 

‘‘A. Up until Simpson purchased the plant we 
were one hundred per cent redwood operation at 
which time I was the plant manager and Simpson 
converted us to a Douglas fir operation, one hun- 
dred per cent Douglas fir at the present time. 

‘*@. In connection with your work have you had 
occasion to know the Eureka Lumber Company 
and Hyrum [314] Jensen? 

“A. Yes, I know Mr. Jenson personally and we 
have done busines directly through me in purchases 
for his company. 

“Q. Would that cover the period through 1954, 
> and ’6? A. Yes, sir. 

“Q. In your capacity and occupation in the 
lumber business are you familiar with what type 
of stock would be suitable for the manufacture of 
molding? A, Yes; 1am. 

“Q. Did you sell or did your company sell such 
type stock to Hyrum Jensen or the Eureka Lumber 
Company during the period that you have men- 
tioned ? 

“A. Yes, we did. 
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“Q. Have you any records or other data con- 
cerning those sales, Mr. Bertain? 

“A. We have records that I could—that I lo- 
cated in our files, sales that we had made to them 
through August, 1955, through September, 1956, the 
total sales at that time. 

“Mr. Castro: Just a moment. May I see what 
you have there? May I see what you have? 

(heeene bul: 

“Mr. Hilger: Do you have the records them- 
selves or [3815] a summary of the purchase data 
that you have taken from them? 

‘“A. We have the records on file, the mvoices, 
of these particular sales here. 

“Q. You have made a summary of those? 

“A, This is a summary here of what is on the 
files. 

“Mr. Castro: May I ask him a question or two? 
You prepared that record that you have just 
handed me? 

NN Ce 

“@. When did you prepare it? 

“A. It was prepared from our records in San 
Francisco. 

“Q. When? 

“A. Phoned to me this morning. 

“QQ. When? A. This morning. 

“My. Castro: Same objection, Counsel. 

“Mr. Hilger: You do not have your invoices in 
the Eureka. office? 

“A. No. These—the invoices that are pertain- 
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ing to this summary here, they're in our files, in 
our San Francisco sales office. 

“Q. Now then this memorandum that we have 
here, the first date shown upon it relating to any 
item whatever it may be is August the 6th, 1955. 
Did your company [3816] make any sales to the 
Eureka Lumber Company of stock suitable for 
manufacture into molding prior to August 6th, 
1955? 

“A. Yes. Those records are not easily available 
because they were cash sales prior to these par- 
ticular 

“Q. (Int’g.) Have you made an effort to locate 
those records in the files of your company? 

“A. Yes, we have. However, the company has 
been broken up and we are having a little diffi- 
culty reaching the records at the present time due 
to the pecuhar way that—I am not too familar 
with the maintaining of cash sales records. 

‘‘Q. Were you able to locate those records after 
your search, in the course of your search? 

“Mr. Castro: Those are records prior to August 
of ’55 you are asking about? 

Pe rol cers | Ves. 

‘The Witness: Yes. 

“Mr. Hilger: Have you been able to locate those 
records, Mr. Bertain? 

“A. Up to this point, no. 

“Q. Do you have any personal recollection of 
the transactions prior to August the 6th, 1955, with 
the Eureka Lumber Company? A. Yes. [317] 
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“Q. Prior to that date did you sell any stock 
to them suitable for manufacturing into moldings? 

“A. Yes. 

“Q. Do you recall the approximate amount or 
footage of such sales? 

“Mr. Castro: Prior to what date? 

“‘Mr. Hilger: Prior to August 6th, 1955. 

“The Witness: I conld only from my recollec- 
tion, I would say that it would be a minimum 
amount of fifty thousand feet of kiln-dried molding 
type stock, that’s what we call molding stock, stock 
that could be remanufactured for molding items. 

‘*@. Now, then, you have referred to the face 
that prior to August 6th, 1955, your records would 
reveal sales of this type of material and other items 
to the Eureka Lumber Company, is that correct? 

“A. Yes, they should. 

“Q. Did they continue to buy for cash after 
August the 6th, 1955? 

“A. To the best of my knowledge, they did not 
buy for cash after August of 755. 

“Q. In what manner did they make their pur- 
chases? 

“A. Through a wholesaler by the name of Hill 
& Morton. 

“Q. I see. Now do you have a recollection of 
the [318] amount of materials that they purchased 
in that manner after Angust, 1955 and up to June 
of 1956? 

‘‘A. Yes, that’s what this summary would be. 

“@. Do you have a recollection of that footage? 
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“A, Unfortunately, I don’t. I would have to 
look at this sheet at the present time. 

“Q. Well, you prepared that sheet this morn- 
ing, I think you stated. 

A. I took the memo amd read it off, but I 
can’t visualize it in my mind right now, unfor- 
tunately. 

“Q@. Would the use of that memorandum which 
you have prepared refresh your recollection of 
transactions since August the 6th of 1955? 

“A. Oh, yes. Unfortunately I have prepared 
many other reports. 

“Q. And what transactions or what footage, I 
am sorry, what footage of material suitable for 
remanufacturing into molding was sold by your 
firm, the Eureka Lumber Company—by your firm 
to the Eureka Lumber Company after August the 
6th, 1955, and before June the 25th, 56? Does the 
use of this memorandum refresh your recollection 
of the transactions with the Eureka Lumber Com- 
pany during the period covered in the memoran- 
dum ? A. Yes, they do. [819] 

“Q@. <All right. Now what is your recollection 
then, Mr. Bertain, of the sales made by your firm 
to the Eureka Lumber Company of molding type 
stock during the period August of 755 to June 25th 
of 1956? 

“A. Well, on the basis of the summary here 
twenty thousand feet of the factory cuts as de- 
seribed here are items that would be used for re- 
manufacturing and reworking into molding items. 
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That would be the logical thing to do with them 
in a remanufacturing plant. 

“Q. Does that include the last item? 

“‘A. That doesn’t include the last item because 
even though my recollection would be that—with- 
out this summary—that there would have been 
more footage than that purchased, the last item, of 
course, doesn’t come within the dates here that you 
mentioned. 

““Q. What is the date of that last item? 

“A. The last item on this summary reads nine— 
September 13th, 1955, but in my recollection at the 
present I believe that should have been September 
of 756, so I really think it’s an error in typing. 

“Q. Your best recollection, then, is that it would 
be during this period of eight six fifty five to June 
25th, ’56, then would be in the neighborhood of 
twenty thousand ? 

“A. IT would say a minimum of twenty thousand. 
My [820] recollection, as I mentioned before, I 
would say this is a minimum amount, as I was 
under the impression without this summary that 
there was possibly more than this purchased. How- 
ever, this—I’ll have to use this as a basis. My 
recollection could be due to the periods involved, 
the larger volume, according to my recollection of 
that type of material, could have been purchased 
just prior to this record that we have here. I know 
that it was, I ean’t say what period it was. In my 
mind it is—see, because the story in our dealings 
basically with the Eureka Lumber Company 
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“Mr. Castro: (Int’g.) Been no question asked of 
the witness. 

“Mr. Hilger: Mr. Bertain, in the course of your 
experience in the redwood industry prior to and 
up to June of 1956, did you become familiar with 
the market values of redwood lumber and redwood 
products in the Humboldt area? 

mA. 6 GS. 

“Q@. And on June—in June of 1956 what would 
be the fair market value of redwood moldings and 
window casings in the Humbolt area? 

“A. Well, of course, there’s a wide range of 
molding values even now, and in terms of per 
thousand board measure I would believe that the 
lowest molding items [321] would start from two 
hundred dollars and go up to as high as four 
hundred dollars per thousand board measure. 

“Q. Would an evaluation of redwood molding 
and window casings at two hundred and twenty 
dollars per thousand board feet, board measure, be 
a reasonable evaluation in June of 1956 in Hum- 
boldt County ? 

‘fA. To the best of my knowledge and ability, 
it would be very conservative. 


vine euicer: hats all. 


“Cross Examination 
“Q. (By Mr. Castro): When were you first 
contacted to be a witness here, Mr. Bertain?” 
Mr. Hilger: We will stand upon the objection. 
The Court: I will allow it. 
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“The Witness: I'll have to say about two weeks. 
I am just not sure of the date. 

“Q. How were you contacted, in writing or 
orally? A. Orally. 

“Q. And who contacted you? 

"ay, ibe, Iehukeere, 

“Q. And were you requested to bring with you 
any invoices? 

‘“A, Yes, if I had them available I was asked to. 

‘‘@. And did you make a request of your em- 
ployer to produce the invoices? [322] 

“A. I asked for the information that I have 
here now, yes. 

“@. When did you ask for that information? 

“A, JT asked for that about—well, the day after 
Mr. Hilger asked me if I could provide him with 
this type of information. 

“@. And when did you receive this? 

“A. TI received it over the telephone this morn- 
ing from our San Francisco office. The delay was 
due to our accounting procedure as this wasn’t 
under Eureka Lumber Company’s name, it was 
under the name of a wholesaler. That caused some 
delay, you know, in arriving—and finding it. 

“@. Whose name? 

“A, These sales were invoiced by our company 
to Hill & Morton Lumber Company. 

‘“‘@. You haven’t seen those invoices? 

“A. I haven’t seen these. I probably prepared 
a number of them myself at the time. 

‘‘@. What does the phrase ‘factory cuts’ mean? 
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“A, It’s a reject kiln-dried upper grade due to 
mismanufacture or characteristics that would not 
allow it to be graded into the regular standard 
specifications, set aside for the purpose of remanu- 
facturing and are sold at a lower value than other 
associated grades. [323] 

“Q. hen this lumber had been rejected by your 
company, the Eureka Redwood Company ? 

“A. Yes. 

“Q. Now do you know whether this lumber that 
is listed, this twenty thousand feet that you re- 
ferred to, whether that was at the Eureka Lumber 
Company at the time of the fire in June 25th, 1956? 

“A. I can only assnme. 

“@. Were you there? 

“A. That it was. 

‘Q. Do you know? 


“A. Tt was shipped to them prior to their fire. 
I don’t know by knowledge that it was actually 
there, no. 

‘Q. You don’t know what portion of it had been 
sold? 

‘‘A, T have no knowledge as to what could have 
been sold of it prior to the fire, no. 

“Q. What was the charge per thonsand when 
you sold this lumber? 

“A. To the best of my recollection the majority 
of it was sold at twenty dollars per thousand. 

“Q. Twenty dollars per thousand. And is that 
the going price for these rejects? 
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“A. As far as we were concerned, it was at the 
time, yes. 

“@. Now when you gave the price of two hun- 
dred to [324] four hundred dollars per thousand 
board feet on redwood moldings were you thinking 
of rejects? A. No, finished moldings. 

“Q. Apparently there is quite a difference be- 
tween the rejects and the finished piece of mold- 
ing? 

‘‘A. There is. The rejects to us were of no 
value because we were incapable of manufacturing 
them in our operation, and we had not the facility 
nor the time and labor to remanufacture that par- 
ticular type of stock. 

“Q. Do you know whether any of these rejects 
were manufactured by the Eureka Lumber Com- 
pany ? 

‘‘A. Ihave no way of knowing for sure whether 
they were all remanufactured by them. I know 
that some were and IL 

“Q. (Int’g.) When were you there the last 
time before the fire? 

“A. I can’t recall ever being inside their plant. 

“Q. Did you ever see any of this reject lumber 
that you sold there in a manufactured state? 

“A. No. 


“Redirect Examination 
“Q. (By Mr. Hilger): You have referred to 
the fact that the items covered in this memorandum 
were invoiced to Hill & Morton. Do you know 
whether the stock called for reflected on it—on 
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them was delivered, or to whom, [325] I should 
say? 

“A. It was consigned from our plant in the case 
of kiln-dried factory cuts or factory remanufac- 
ture stock to their plant in Eureka. 

“Q. The Eureka Lumber Company ? 

“A. The Eureka Lumber Company’s plant, their 
own operation. The items that I didn’t refer to 
there as being remanufacture stock was delivered 
directly to customers, their customers from our 
plant. 

“Mr. Castro: Whose customers? 

“The Witness: The Eureka Lumber Company’s 
customers. 

“My. Hilger: That would not apply to the fac- 
tory remanufacture stock? 

“A. No, the remanufacture stock was consigned 
from our plant to their plant. 

“Q. When you say ‘their plant’ you mean 
Eureka Lumber Company plant? 

“A. I mean the Eureka Lumber Company, yes.” 

Mr. Castro: I believe that is all I had, your 
Honor. 

My. Hilger: I would like to complete the redirect 
examination, your Honor, beginning at page 15, 
line 7: 

“Q. (By Mr. Hilger): Now it has been re- 
ferred to here that this stock is reject stock. What 
is the reason for its reject, dimensions or poor 
quality of lumber involved? [3826] 

“A. Reject was used in describing it as not fit- 
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ting the standard grade segregation that we have 
available to offer from our plant. It did not apply 
itself to any standard item that we produced. 

““@. Was that because of the sizes or because of 
the dimensions? ‘fA. The reason 

“@. (Cint’g.) I am sorry, sizes and dimensions 
are two similar words, was it because of the size 
and dimension or because of the quality of the 
lumber contained in the piece? 

“A. It would be due to both causes in cases of 
mismanufacture due to error or due to scantness of 
stock and skipping and not finishing up to the 
standards of standard grades or due to character- 
istics such as knots or splits or other defects in 
lumber that make it unsuitable for high class 
finishing in its original dimensions. It would be in- 
stead of—in our ease, like I mentioned, not able to 
remanufacture it due to the high cost and lack of 
facilities at our plant, and this type of stock is all 
thrown in a pile and called reject because it doesn’t 
fit into a standard item at that time. 

“Q. When remanufactured into molding does 
that mean the molding is reject or low quality 
molding? [327] 

‘‘A. This reject stock that we are talking about 
now, we actually remanufacture some of it, but we 
were unable to remanufacture all of it and keep it 
cleaned up as fast as it developed, and that’s why 
Mr. Jensen’s operation was used basically to sweep 
the floor and when we couldn’t keep up with it it 
was to ow’ advantage to sell it to him at twenty 
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dollars, and, at times, I believe up to fifty dollars 
a thousand to move it out of our way. 

“Q. Now we can get this question answered. 
Mr. Bertain, would the moldings that would he 
manufactured out of this material be standard qual- 
ity moldings or would they necessarily be reject 
molding items? 

“A. No, the moldings would be standard mold- 
ing items. 

“Mr. Castro: That depends on the manufacturer. 

“The Witness: It depends on the manufacturer, 
certainly. 

“Mr. Hilger: What I am getting at, Mr. Bertain, 
is the fact that you had rejected it for your pur- 
poses would not necessarily make it unsuitable for 
the manufacture of standard quality moldings? 

‘“A. No, definitely not. 

“Q. And is this the type of material that is 
ordinarily used for these moldings and other re- 
manufacturing processes such as took place down 
at the Eureka Lumber Company? [828] 

“A. Yes, it is normal stock used for moldings. 

‘‘@. And for the production of standard quality 
moldings ? 

‘“‘A, For the production of standard quality 
moldings, yes.” 

Mr. Castro: Mr. Hilger, this is the sheet we 
gave to Mr. Stearns at the time to pick up the other 
invoices. Do you object to the use of that? 

Mr. Hilger: Absolutely there is an objection. I 
objected to it at the time and I object to it now. 
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Mr. Castro: Your Honor, I offer in evidence the 
sheet which the witness Bertain was reading from 
at the time of this deposition, designating what was 
factory cut and what was sent to other customers. 

Mr. Hilger: There is no foundation for it. 

Mr. Castro: The typewritten portion of that 
sheet is the portion which Mr. Bertain had. He gave 
it to Mr. Russell Stearns, an accountant, at the 
deposition, and Mr. Stearns had made those nota- 
tions in pencil. 

The Court: You ean mark it for identification. 
Without some further foundation for it, it is not 
admissible. It does not appear who wrote what on 
here. There are changes in pencil. 

Mr. Castro: I am offering it for the typewritten 
portions, Your Honor. [829] 

The Court: There are certain of the typewritten 
portions that are changed. IT think you have to lay 
a better foundation if you want it. 

Mr. Castro: May it be marked for identification 
at this time? 

The Court: It may be marked for identification. 


(The document referred to was thereupon 
marked Defendant’s Exhibit M for identifica- 
tion.) 


Mr. Hilger: At this time we would read into 
evidence a portion of the deposition of Harold Dee 
Jensen, previously referred to herein, beginning at 
page 54, reading down through line 11 on page 55. 


Hyrum Jensen 333 


HAROLD DEE JENSEN 
ealled as a witness by the defendant and third 
party plaintiff, Boston Insurance Company, being 
first duly sworn by the notary public to tell the 
truth, the whole truth, and nothing but the truth, 
testified as follows: 

“(). (By Mr. Castro): The proof of less that you 
are now looking at, Mr. Jensen, has a five-page 
inventory attached to it. (That is the same proof 
of loss that is now in by photostat copy as Plain: 
tiff’s No. 5.) That was the inventory which you 
furnished to Myr. Hilger? 

‘‘A. I was just with Gene Cox—Gene Fox, it is 
—and he took the inventory and I just assisted 
him, [330] identifying some of the objects. He is 
the C.P.A. that took the inventory. 

“@. And did you discuss with him the prices 
which were placed on the items there in Exhibit A 
in that proof of loss? 

“A. Yes. We got them out of price books and 
invoices. 

“Q. Which is the proof of loss under Policy 
No. 560594. With reference to Exhibit B attached 
to that proof of loss, it refers to completely de- 
stroyed inventory, entirely consumed by fire. Did 
you determine that portion of the inventory? 

“fA. Yes. 

“Q. And how did you make the determination 
of that inventory amounting to $20,600? 

“A. By previous inventories. 

‘“Q. What previous inventories are those? 

‘fA. One that I had taken for sales. 
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‘‘@. Did you have those prior inventories in 
writing ? . 

‘“‘A. To a certain extent. They were jotted down 
on seratch paper. 

“Q. And where is that scratch paper? 

‘‘A. I don’t know, probably burned. 

‘‘@. This Exhibit B was made up after the fire, 
wasn’t it? 

“A, That’s right. This was taken from memory. 
I [831] had everything for sale, and I knew how 
much was there for sale at the time. 

“Q@. You carried that in your mind? 

“A. That’s right. 

“Q. Now, down with Exhibit C, Inventory on 
Damage by Fire, did you make a physical inventory 
of the lumber deseribed in Exhibit C? 

“A. That’s right. 

‘‘Q. How did you fix the prices which were used 
to reach $30,000? 

‘‘A. Just a wholesale market price, cost. 

“Q. That is cost to Eureka Lumber? 

“A. That’s right. 

Mr. Castro: I have nothing to read at this time, 
Your Honor. 

The Court: Very well. 

Mr. Hilger: At this time we will read into evi- 
dence the deposition of Dayton Murray, Jy., taken 
in Eureka, California, on September 7, 1957. [832] 
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“DAYTON MURRAY, JR. 
‘fa witness, being of lawful age, and being first duly 
sworn in the above cause, testified on his oath as 
follows: 
‘Direct Examination 

“Q. (By Mr. Hilger): This deposition is taken 
pursuant to stipulation. Will you state your name, 
please? 

“A. Dayton Murray, Jr. 

“Q. And where do you reside? 

“A. Eureka, California. 

“Q. What’s your profession or occupation ? 

‘fA. I’m an Attorney at Law. 

‘Q. Do you hold any office in Dayton Murray 
Truck Sales? 

‘‘A. JT am presently the Secretary of that Cor- 
poration. 

“@. In connection with your duties do you have 
custody of the records and documents of Dayton 
Murray Truck Sales? eee co, 

“. Are you familiar, at least in a general way, 
with the transactions of the Dayton Murray Truck 
Sales ? “A. I believe I am, yes. 

“Q@. Are you familiar in particular with a trans- 
action with the Eureka Lumber Company involving 
a sawmill ? “fA. Yes, I am. 

‘‘Q. Do you have in your possession any [333] 
records pertaining to that transaction ? 

“Mrs. Ragon: Should that letter be on plain 
paper? Should it be on your letterhead ? 

“Mr. Hilger: Plain paper. 
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“The Witness: I have two documents that per- 
tain to that transaction. I have a corporation copy 
of the invoice and I have a bill of sale. 

“Mr. Hilger: These are a part of the regular 
business records of Dayton Murray Truck Sales? 

“A. Yes, they are. They were in the file marked 
under the name of Eureka Lumber Company when 
I received the same. 

“Q. Do you have any personal knowledge of 
the transaction at all, have you ever discussed it 
with the officials of the company? 

“A. I have no direct knowledge of the trans- 
action. I have knowledge of it from discussions with 
Mr. Harold Dee Jensen and with Mr. Threlkeld who 
was the previous Manager of Dayton Murray Truck 
Sales. 

‘‘@. And those discussions concerning this trans- 
action were in the course of conduct of business of 
Dayton Murray Truck Sales? 

““A. Yes, that’s correct. 

“Q. Now just what was that transaction, Mr. 
Murray?” 

Mr. Castro: The following objection, [334] Your 
Honor, we would ask for the Court to rule on. 

The following appears in the deposition and was 
read silently by the Court: 

‘Myr. Castro: (Inter’e) Object to the question 
on the grounds the witness has stated he has no 
personal knowledge on the subject matter. He has 
testified he has possession of two documents, and 
any other information he has is purely hearsay. 
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“Mr. Hilger: As a result of the discussions that 
you have had in the course of the conduct of busi- 
ness of Dayton Murray Truck Sales, state your 
knowledge of this situation. 

“Mr. Castro: Object to it as incompetent, irrele- 
vant and immaterial, calling for hearsay. The wit- 
ness has testified he has no personal knowledge of 
the transaction. 

“My. Hilger: Please answer the question. 

“The Witness: From the examination of the rec- 
ords of the Dayton Murray Truck Sales—— 

‘Mr. Castro: (Int’g) The question didn’t call 
for an examination of the records of Dayton Mur- 
ray Truck Sales, it called for your knowledge based 
upon your discussions had in the course and con- 
duct of business of Dayton Murray Truck Sales. 

“The Witness: My knowledge based on my dis- 
cussions of the 

“My. Castro: (Int’g) Same objection to it, 
same objection that has heen previously made, hear- 
say and the witness has stated he has no personal 
knowledge of the transaction. 

“The Witness: May I answer the question, Coun- 
sel? 

“Mr. Hilger: Yes.’’ [834a] 

The Court: I will overrule the objection. 

Mr. Hilger: Thank you, Your Honor. I believe 
the question is finally answered on page 9. May I 
begin the reading there: 

“A. My discussions with Mr. Harold Dee Jensen 
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and with My. Threlkeld who was the then Manager 
of the Dayton Murray Truck Sales at the time of 
this transaction and from the documents of Dayton 
Murray Truck Sales, Dayton Murray Truck Sales 
sold a nine seventy-four series Diesel truck to the 
Eureka Lumber Company on January 1, 1956, at 
least, that’s the date of the invoice. As a down pay- 
ment to Dayton Murray Truck Sales they took a two 
seventy-five Cummings Diesel engine in a portable 
sawmill and credited four thousand dollars on the 
purchase price of the truck and agreed with Eureka 
Lumber Company to give them an additional thirty- 
five hundred dollar credit wpon the sale of this re- 
sale by Dayton Murray Truck Sales of this sawmill 
unit or upon a certain date which is set forth in 
the invoice, whichever first occurred. I believe it was 
approximately six months after the date of the 
transaction. 

‘‘Mr. Hilger: Now you have testified that in 
your official capacity you have eustody of the rec- 
ords and documents of the Dayton Murray Truck 
Sales? [835] “A. That’s correct. 

“@. Mr. Murray, I hand you a ear invoice form 
number 205 bearing the heading Dayton Murray 
Truck Sales, bearing date of January first, 1956. 
Did that document come from the regular records 
and books of the Dayton Murray Truck Sales? 

AS Wes, it did: 

‘‘@. Was that prepared in the ordinary course 
of business? ‘fA, Yes, it was. 
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“@. And were the—in the ordinary course of 
business were those prepared at or about the time of 
the transaction they purport to reflect ? 

mae 8Y es! 

“Q. They form a part of the records of Dayton 
Murray Truck Sales that are in your custody, in 
your official custody with the Dayton Murray Truck 
Sales? “A. Yes, that’s correct. 

“Q. Now, then, I direct your attention to certain 
figures upon that form. Looking at the right most 
column there is a column of figures. What is the 
significance of those figures? 

“A. Well, the top most figure is the sales price 
of the unit sold to Eureka Lumber Company by 
Dayton Murray Truck Sales, and then there’s other 
figures for sales [836] tax, license and financing 
costs, leaving you the total price and further down 
there’s a eredit given. 

‘“Q. A eredit against that purchase price? 

“A. That’s correct. 

“Q. According to this document it would appear 
that there was sold to Eureka Lumber Company a 
piece of equipment. Those figures that you have just 
referred to, would that refer to the equipment that 
was sold to Eureka Lumber Company ? 

oe lind Ss correct: 

“Q. And it shows a total price figure of fourteen 
thousand eight hundred and forty-six dollars. That 
would be the price of the piece of equipment bought 
by Eureka Lumber Company? 
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“A, That’s correct, it was a used truck and 
trailer. 

‘“*Q. Now, then, directly underneath the fourteen 
thousand odd doHars figure there appears a credit 
of four thousand dollars. What does that represent, 
Mr. Murray? 

“Yes, Pardon me. Pll lay a little foundation. You 
have knowledge of the record of Dayton Murray 
Truck Sales and what the entries upon those rec- 
ords reflect? Ame Y sa ledo, 

‘“@. What does that figure, that four thousand 
dollar figure represent.’’ [337] 

Mr. Castro: J stand on the objection made at 
that time. 

The following appears in the deposition and was 
read silently by the Court: 

“Mr. Castro: I object on the grounds it’s irre- 
levant, incompetent and immaterial. The witness 
has already testified and my examination shows 
that he has no personal knowledge concerning this 
transaction, and the document is the best evidence 
of what it states, and the original of the document 
would constitute the best evidence.”’ [337a ] 

The Court: It is taking an awful long time to 
prove a simple transaction, the purchase of a truck. 
I will overrule the objection. 

Mr. Hilger: JT think we can skip all the voir 
dire, then, and get down to the answer to the ques- 
tion, which begins on page L6, line 2: 

‘“‘A. The four thousand dollar figure reflects a 
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eredit on the purchase price given to Eureka Lum- 
ber Company by Dayton Murray Truck Sales on 
the trade-in of this portable sawmill described in 
the document. 

‘‘@. Now in the ordinary course of conduct of 
Dayton Murray Truck Sales business where is the 
original invoice sent? 

“A. The original invoice would have undoubt- 
edly been sent to the purchaser. 

“Q. Is the original of that invoice that you have 
there marked Defendant’s A for identification, is 
the original of that document in the records of the 
Dayton Murray Truck Sales? 

oe) NO, it 1s not. 

“Q. I have reference now, Mr. Murray, to the 
notation appearing on Defendant’s A for identifi- 
eation ‘additional credit due June 12th, 1956, to 
be paid to YMAC on this [838] account in the 
amount of thirty-five hundred dollars.’ What is 
YMAC?”’ 

Mr. Castro: I withdraw the objection. 

“The Witness: YMAC is Yellow Manufacturing 
Acceptance Corporation which is the finance cor- 
poration for General Motors truck dealers. They 
finance the sales of equipment. Contracts are as- 
signed to YMAC by the dealer making the contract. 
The significance of the notation here is that that 
represents the 

“Mr. Castro: (Int’g) Just a moment. He asked 
vou what the initials stood for. 
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“Mr. Hilger: I'll at this time ask you the signifi- 
cance of that notation.” 

Mr. Castro: I withdraw the objection. 

“Mr. Hilger: Would you answer that? 

‘‘The Witness: The significance of the state- 
ment on the invoice is the thirty-five hundred dol- 
lars listed is additional credit due YMAC, repre- 
sents the balance of the credit on the purchase price 
that was given for the trade-in of the portable saw- 
mill. 

“‘Q. That would be the purchase price paid by 
Dayton Murray Truck Sales for the portable saw- 
mill? “A. That’s correct: 

“Q. To Eureka Lumber Company? 

“A. That’s correct. [339] 

“Q. And that thirty-five hundred dollars would 
be an—in addition to the four thousand dollars item 
that you previously testified concerning ?”’ 

Mr. Castro: I stand on that objection. 

The following appears in the deposition and was 
read silently by the Court: 

‘Mr. Castro: Objected to as incompetent, irrele- 
vant, and immaterial, no identification as to who 
made that notation that you are referring to. It’s 
not part of the original document, that’s obvious. 

‘“‘The Witness: YMAC is Yellow Manufacturing 
Acceptance Corporation which is the finance cor- 
poration for General Motors truck dealers. They fi- 
nance the sales of equipment. Contracts are assigned 
to YMAC by the dealer making the contract. The 
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significance of the notation here is that that rep- 
resents the 

“Mr. Castro: (Int’g) Just a moment. He asked 
you what the initials stood for. 

‘‘Mr. Hilger: I’ll at this time ask you the signifi- 
eance of that notation. 

“Mr. Castro: Objected to as incompetent, irrele- 
vant and immaterial, calling for an opinion and 


conclusion of the witness and not for a fact. 

“Mr. Hilger: Would you answer that? 

“The Witness: The significance of the state- 
ment on the invoice is the thirty-five hundred dol- 
lars listed is additional credit due YMAC, repre- 
sents the balance of the credit on the purchase price 
that was given for the trade-in of the portable saw- 
mill. 

“Q. That would be the purchase price paid by 
Dayton Murray Truck Sales for the portable saw- 
mill? “A. That’s correct. 

“Q. To Eureka Lumber Company? 

‘A. That’s correct. 

“Q. And that thirty-five hundred dollars would 
be an—in addition to the four thousand dollar item 
that you previously testified concerning ? 

‘‘Mr. Castro: Same objection. 

‘The Witness: That’s correct. 

‘‘Mr. Castro: Same objection to this line of 
questions, Counsel, he has no personal knowledge 
of the transaction.” [339a] 

The Court: Overruled. 

“Mr. Hilger: Then your answer is yes? 
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“The Witness: My answer is yes. 

“Q. Dll show you now a bill of sale reflecting a 
transfer from Eureka Lumber Company to Dayton 
Murray Truck Sales of a portable sawmill. Is that 
document a part of the records of Dayton Murray, 
Truck Sales in your official duties, in your official 
capacity with Dayton Murray Truck Sales? 

Acme Yes, Itais. 

“Q. Did that document to which you’re now re- 
ferring, the bill of sale, come into your possession 
at the same time that Defendant’s A for identifica- 


tion was given to you? | “A. Yes, 2t did? 
“Q. That would have been in February or early 
March of 1956? “‘A. That’s correct. 


‘“Q. Do you know whether or not that covers 
the same piece of equipment reflected on the nota- 
tion on Defendant’s Exhibit A, portable sawmill, 
two seventy-five [340] Cummings Diesel engine? 

“A. I believe it does.’’ 

Mr. Hilger: At this time I will offer both the 
bill of sale and the invoice into evidence as Plain- 
tiff’s next in order. 

The Court: There are documents that are at- 
tached here. 

Mr. Hilger: Yes, Your Honor. 

Mr. Castro: I object to the invoice on the ground 
it is not the best evidence of the transaction, Your 
Honor. 

The Court: You are making an objection to 
the document? 
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Mr. Castro: Yes, the copy which was used of the 
invoice. 

The Court: I will overrule the objection. You 
want them marked one exhibit? 

Mr. Hilger: They may be marked as one ex- 
hibit. 

(The bill of sale and the invoice were there- 
upon received in evidence and marked Plain- 
tiff’s Exhibit 20.) 

Mr. Hilger: I think that is all the Plaintiff wishes 
to introduce from this deposition. 

Mr. Castro: This is referring to page 12, line 
18. Exhibit A is the invoice, I believe. 

“Mr. Castro: When did you first see Exhibit A? 

“A. Probably in the—I am speaking from mem- 
ory only, in the latter part of February or the 
early part of March of 1956. 

“@. And where did you see it? 

“*A. In my office. 

““. Where is your office located? 

“‘A. 550 I Street, Eureka, California. 

“Q. Is that the office of the Dayton Murray 
Truck Sales? 

‘A. No, it is not. It’s the office of my firm, 
Huber and Goodwin. 

“Q. That’s where you practice as an attorney? 

SAS Diat’s correct. 

“Q. As an attorney at law? 

“AY What's correct, sir. 

‘‘Q. And did you receive that document in the 
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course of the mail or did someone deliver it to you 
personally, in person? 

‘‘A, My father, who is the President of Dayton 
Murray Truck Sales, delivered it to me with the 
additional other documents relating to the business 
of Dayton Murray Truck Sales. 

‘“. What other documents do you have refer- 
ence to? 

‘‘A. The entire corporate records of that cor- 
poration. 

“Q. When did you become Secretary of the cor- 
poration? [342] . 

‘A. I was originally Seeretary and when the 
corporation was formed in 1950, I believe it was, 
and I became Secretary again about the same time 
I received these documents. 

“Q. Was an interim between 1950 and Febru- 
ary of 1956 when you were not a Seeretary of the 
corporation ? 

“A, The interim period would run from Septem- 
ber of 1953 at which time my father and myself sold 
our stock in the corporation until 1956, the date I 
have been referring to. 

‘*Q. Can you be a little more specific as to the 
date? 

‘‘A, The best I can give you is the latter part of 
February or the early part of March of 1956. 

“. And you had a certain portion of the capi- 
tal stock of Dayton Murray Truck Sales up to Sep- 
tember of 1953? “A. That’s correct. 
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“@. And your father had a certain portion of 
the capital stock of the corporation? 

xe Uhat’s correct. 

‘*™. Were there any other stockholders? 

“A. No, sir. 

“Q. Then you disposed, you and your father 
both disposed of your capital stock in the corpora- 
tion ? “A. That’s correct. [343] 

‘“. And to whom did you dispose of it? 

‘A. To Mr. W. A. Threlkeld, who I have pre- 
viously referred to as then Manager of the Dayton 
Murray Truck Sales. 

‘‘@. And thereafter did you have anything to do 
with the management of Dayton Murray Truck 
Sales? 

‘“A. I would say no other than general advice 
from time to time. 

“Q. By ‘general advice,’ are you referring to 
being employed as counsel from time to time? 

ox, Yes; Sir. 

“Q. Or are you speaking of being a corporate 
officer ? 

“A. No, I was not a corporate officer from Sep- 
tember of 53 until February or March of 756. 

“Q@. And on the date of Exhibit A you were 
not in any way connected with the Dayton Murray 
Truck Sales? “A. Not as an officer, no. 

“@. Were you employed by Dayton Murray 
Truck Sales as of January 1, 1956? 

“A. Counsel, in answer to your question, you 
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say In any way connected, they owed me some 
money at the time, that’s about the only connection 
I had. 

“Q. You understand the term I am using con- 
nection as an employee of Dayton Murray Truck 
Sales? 

“A. I am not an employee—I was not an [344] 
entployee of Dayton Murray Truck Sales at the 
date of the invoice. 

“@. Do you know where the original of this 
invoice is, of Exhibit A is? 

‘‘A. It is probably in the files. 

“Q. Do you know? 

“A. No, I do not know of my own knowledge.” 

Then at page 23, line 20, of the cross-examina- 
tion. 

“Q. Do you have a ledger record which would 
reflect this transaction of the purchase of the GMC 
Utility truck and trailer with YMAC? 

“A. I believe there would be a record with 
YMAC, but I think that the record of the trans- 
action is contained in the invoice with a copy being 
sent to YMAC. In other words, the ledger record 
that you are referring to, if I am thinking about 
the same thing, would be a debit credit arrange- 
ment which usually is only kept regarding open 
accounts. Contracts are kept in separate files. 

“Q. You don’t have any ledger account set up 
with YMAC? “A. On this transaction? 

“Q. On this transaction. 

‘‘A. Well, there’s an account with YMAC on 
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the transaction, yes, and it will be reflected as re- 
flected on the invoice. 

**@. And do you have possession or control of 
that [345] ledger record? 

“A. I don’t believe I have that, no. Undoubtedly, 
YMAC has that record. 

“Q. Whereis YMAC located? 

‘fA. It’s in Oakland, California for this district. 
Their main office is in Oakland, California, for this 
district. 

“Q. Now do you know who’s had possession of 
this truck at the time of the fire of June, 1956? 

“A. Eureka Lumber Company, the best of my 
knowledge. 

‘“@. And do you know who has possession of 
the truck at this time? 

‘“A. T have no knowledge regarding that. 

‘“Q. The invoice calls for certain payments to 
be made. Were those payments made? 

OX dont know: 

“Q. Was Eureka Lumber Company delinquent 
in any of these payments at the time of the fire in 
June of 1956? 

“A, TI don’t know that either. At that time I 
was not connected with Dayton Murray Truck 
Sales or had anything to do with the operation. 

“Q. But you do have a ledger account which 
would reflect the status of that account? 

‘A. That information could be obtamed, yes, sir. 

“Q. Could you obtain that ledger account [3846] 
this morning? 
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‘‘A. No, sir. I can explain that. The account 
is in my father’s place of business and he is out 
of town and will not return until tomorrow or Mon- 
day. I can’t get into the place. 

“Q. Could you deliver a copy of that account 
to Mr. Crnich? 

‘‘A. Probably the first of the week I could. 

‘‘@. Would you do that Tuesday or Wednesday 
or this coming week? 

“A. You want any ledger account showing 
debits and eredits between the Eureka Lumber 
Company and Dayton Murray Truck Sales? 

“Q. That’s correct, with particular reference to 
this transaction if there’s a special account on it. 

“A. I'll deliver whatever we have in our posses- 
sion on Tuesday.” 

Mr. Castro: Is the ledger sheet in the original 
of the deposition that you have, Your Honor? 

The Court: JI handed all the papers attached to 
this deposition to the Clerk. You might look at it. 

Mr. Castro: Yes, we would offer that in evi- 
dence as a defendant’s exhibit. 

The Court: It has already been offered in evi- 
dence. i 

Mr. Hilger: I did not intend to offer any [347] 
ledger sheets into evidence, and I would like a 
moment to study it. I did not even know it was in 
the deposition. 

The Court: There is a bill of sale and the in- 
voice. 

Mr. Hilger: I will object to that. Obviously on 
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the sale of this piece of equipment. It is an open 
account, debits and credits, obviously for repair 
work done and credits given for payments thereon 
back and forth, showing the balance, but it has 
nothing to do with the terms of the invoice, and 
Mr. Murray’s own testimony would be that the 
truck item would not appear in the ledger account 
but only in the open account. 

The Court: Yes, there is a letter that accom- 
panies it from the witness Murray. It says it is a 
balance due on open account. 

Mr. Castro: May we ask that it be attached as 
an exhibit for identification? 

The Court: So the record may be clear, Plain- 
tiff’s Exhibit 20 will be just the bill of sale and 
the invoice which is attached. Now, you want these 
other two documents, the copy of the ledger sheet 
and the letter of the witness to the Court Reporter 
marked for identification. 

Mr. Castro: Yes, your Honor. 

The Court: This will be Defendant’s Exhibit N. 

(The document referred to was thereupon 
marked Defendant’s Exhibit N for identifica- 
tion.) [348] 

Mr. Hilger: The Plaintiff rests, Your Honor. 

The Court: This is an appropriate time for 
lunch then. We will reconvene at 2:00 o’clock, mem- 
bers of the jury. [349] 


Thursday, September 26, 1957—2:00 o’clock P.M. 
Mr. Castro: Ready for the defense. I would ask 
that Mr. Roberts be called. 
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Mr. Hilger: At this time, Your Honor, may I 
have an order excluding witnesses, not parties? 

The Court: Have you got witnesses in the Court- 
room ? 

Myr. Castro: Yes, your Honor. They have not 
been excluded at anytime. They just came in now. 

Mr. Hilger: They could not very well have been 
excluded prior. 

The Court: Of course, we have been 

Mr. Castro: Proceeding without any such order. 

The Court: You have some witnesses who are 
going to testify for the defense. I think counsel is 
within his rights to ask. that witnesses be excluded 
before any witness on the same side testifies. We 
have a nice rest room outside for the witnesses. 
Who is your first witness? 

Mr. Castro: Mr. John Roberts. 

The Court: The other witnesses who are going 
to testify for the defense will please remain out- 
side the Courtroom until their names are called. 


JOHN ROBERTS 
was ealled as a witness on behalf of the Defendant, 
being first duly sworn, testified as follows: 
Q. (By the Clerk): Will you state yonr name 
to the Court and the Jury? 
A. John Roberts. 


Direct Examination 
Q. (By Mr. Castro): Where do you make your 
home, Mr. Roberts? 
A. On Elk River in Eureka. 


Q. How long have you made your home in the 
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Eureka Area? A. Oh, four years. 

@. What is your general business? 

A. Well, mostly in lumberyards. 

Q. Have you followed that a good portion of 
your working life? 

A. Well, I would say about 15 years. 

@. And you are appearing here under a_sub- 
poena which was served upon you to appear at the 
trial of this case? AS Ves. 

Q. Are you acquainted with Hyrum Jensen? 

ia Yes, 

Q. Were you acquainted with Harold Dee Jen- 
sen ? A. Yes. 

Q. How long have you known either one of those 
gentlemen? [351] 

A. Well, I would say from January in 1955 I 
got acquainted with them. 

Q. Are you acquainted with the Eureka Lumber 
Company in the City of Eureka? A, Yes: 

Q. Did you become acquainted with Hyrum Jen- 
sen and Harold Dee Jensen with relation to the 


Eureka Lumber Company ? Be ves: 
Q. Were you employed at the Eureka Lumber 
Company ? ee Yes, 


@. In what capacity were you employed at the 
Eureka Lumber Company ? 

A. Yard foreman. 

Q. When did you first go to work as vard fore- 
man? 

A. Well, I think T went to work about in March, 
possibly April, of 1955, and I think I worked prob- 
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ably a couple of months before I was made fore- 
man. 

Q. Then after you were made foreman how long 
did you serve as foreman at the Eureka Lumber 
Company ? 

A. Until, I think, about the first of June, 1956, 
I believe. 

Q. Do you recall a fire which occurred at the 
Eureka Lumber Company on Monday, June 25, 
1956? 

A. Yes, but I was not there at the time. 

Q. With relation to the date of that fire, can you 
tell [352] us approximately when was the last time 
that you worked ? 

A. I couldn’t be sure, but it was, I think, in the 
neighborhood of ten days or possibly two weeks be- 
fore the fire. 

Q. I call your attention to the diagram which is 
on the blackboard here as Defendant’s Exhibit A. 
The outlme which I am tracing represents the 
ground plan of the Eureka Lumber Company Build- 
ing at the corner of Commercial and Third Streets. 

A. Yes. 

@. This to which I am pointing would be the 
Hayes Building, where the Hayes Second-Hand 
Store is, and Broadway would be to the left of the 
diagram. The railroad tracks are to the rear or top 
of the building, and we have referred to the shed or 
the open half of the building as being this particu- 
lar area (indicating), and the room or office section 
of the building being the east half of the building. 


Hyrum Jensen 309 


(Testimony of John Roberts.) 

The black lines represent walls, with the breaks in 
them representing doors or openings, and where 
there is a window it is marked ‘‘window.” 

Do you understand that diagram? 

A. Yes, it is very plain. 

Q. With reference to the shed, or the west half 
of that building, did your work take you into that 
shed? A. Oceasionally, yes. 

Q. Were you there at the time a James Rags- 
dale leased a portion of the shed and built the saw- 


Tal be [353 | A. Yes. 
Q. Was that sawmill under construction while 
you were foreman ? A. Yes. 


@. You see marked, “Sawmill,’’ at a point here, 
representing a portable sawmill along the east sec- 
tion of that shed. Are you acquainted with that? 

A. Yes. 

@. That was there at the time you were there? 

Aa Yes, 

Q. Do you recall the Ragsdale people coming in 
to do their construction work, the origin of it? 

A. Yes, I was there when the whole thing was 
built. 

Q. At the time Ragsdale came in was there any 
redwood molding stored along this west wall run- 
ning from the area which is marked six to eight 
feet to the Third Street entrance? 

A. There was a little lumber. Most of that was 
what you eall drop siding. 

Q. What do you mean by drop siding? 

A. A board that is thin on one side, on one edge, 
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and thick on the other, and laps over when it is put 
on a house. 

The Court: You did not fix the time, counsel. 
You said at the time Ragsdale came in. 

Q. (By the Court): Can you tell us approxi- 
mately when Ragsdale came in? [354] 

A. I don’t know how long he was in there 

Q. ‘The question is, do you know when he came 
in, when he started ? 

A. Well, to the best of my knowledge he was in 
there about two months. 

Q. When did he come in? When, if you know. 

A. I couldn’t say for sure. 

Q. (By Mr. Castro): When you said two 
months, would that be— with reference to what 
period? 

A. Well, that would be before TI left, which was 
about the first of June or sometime in there. I am 
not sure. 

Q. At the time Ragsdale came in was there any 
redwood molding taken from any place in the build- 
ing and stacked on the portable sawmill, which was 
along the east side? 

A. Not that I recall. 

Q. During the time that you were employed up 
to the time that you left there was any redwood 
molding stacked along the west wall in the area to 
which I am pointing, marked ‘‘Redwood Molding 
Kiln-Dried’’? A. Not while I was there. 

Q. During the time that you were there was 
there any redwood molding, kiln-dried, stacked in 
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the area of this rectangle marked ‘‘X-5, X-4,”’ and 
Ge Gea, 

A. There could have been some in there—a small 
amount. [855] 

Q@. Approximately how much ? 

A. Well, on a rough guess I would say 1,000 
eet. 

Mr. Hilger: I will object and move to strike any 
rongh enessing. 

Q. (By the Court): Do you know how much 
was there? 

A. I didn’t hear what you said. 

@. Do you know how much there was there? 

A. No, I don’t know, but I would say possibly 
1,000 feet. 

Mr Eiileer: £ didn’t hear that. 

The Court: He said he did not know exactly, but 
he would say about a thousand feet. 

Q. (By Mr. Castro): At the time you left your 
employment ten days to two weeks before this fire 
how much lumber would you say, in your opinion, 
was in that shed area? 

A. Well, I would say there was 2,000 feet in the 
whole building. 

Q. Would you describe the character of the lum- 
ber which was in that shed? 

A. There was some one-by-six and one-by-eight 
back in the further corner, the upper further cor- 
ner, that was fairly good lumber, but there wasn’t 
much left there. It was mostly all sold ont. 
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Q. Will you mark that area to which you have 
reference? [356] 

A. Well, it laid somewhere in there (indicating). 
This would be the back door, I think. 

Q. Yes, I think that represents a door. 

A. Along in this area in here, in there. 

Mr. Castro: May we mark that ‘1 x6,” and 
“1x 8,” your Honor? 

Q. (By Mr. Castro): That is one foot by six 
foot? A. One inch by six inches. 

Q. What was the character of that one-by-six 
and one-by-eight? Was that redwood molding? 

A. No, that was what you might call fence 
lumber. 

Q. What was the character of the other lumber 
that was in that shed area? 

A. Well, there was all sorts of molding, as you 
would use around—some of it around windows, 
doors, maybe baseboards, and a lot of smaller stuff. 

Q. Generally, where was that stuff located? 

A. Well, to begin with, across through here was 
some, and down through this way was some, a little 
further down, a little further to the door, maybe 
(indicating). I don’t know what this represents. 

Q. The sawmill in there is indicates as being 
along there. 

A. Down here, and reaches in to about there, I 
would say, [857] right close to the door, and there 
was some molding in here, and there was some 
across this way (indicating). In here was an old 
edger. 
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Mr. Castro: May we mark ‘‘Edger’’? where he 
has indicated an edger? 

The Witness: The last time I was in there there 
was an edger. The sawmill was extending from this 
door back in through here (indicating). 

Q. (By Mr. Castro): You are indicating the 
front door on Third Street. Is that the Ragsdale 
sawmill ? 

A. Yes, that is where it was built. 

Q. How far did it extend into the shed? 

A. Well, I don’t know how long the building is, 
or how long the sawnull was, but there is quite a 
little room in back. 

Q. During the time that you worked at the 
Eureka Lumber Company did you see a quantity of 
redwood fencing in the shed building which would 
total approximately 35,000 board feet? 

A. No. 


Q. Did you see in the shed during any of the 
time that vou worked there vertical grain redwood 
molding of a volume of approximately 66,000 board 
feet? No. 

Q. And during the time that you worked there 
did you see [358] any activity carried on in the 
nature of remanufacturing reject molding? Do I 
make myself clear? ANG: 

Q. Was molding bought during the time that 
you worked there? 

A. Not that I recall, no. This fence Inmber we 
were talking about on this corner was bought after 
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I came. This molding was in there when I went in 
theme: 

Q. You are indicating this area which is in the 
nature of X-5, which I will mark “Molding,’’ was 
there at the time you went to work? A. Yes. 

Q. On the day of the fire were you working 
some place? 

A. J was baling hay in the country. 

Q. Was that in the area of EKureka? 

A. Oh, I would say maybe six miles from 
Eureka. 

Q. Did you learn about the fire? 

A. I even heard the fire whistle at noon time. 

Q. Later on in the day did you receive any mes- 
sage concerning Hyrum Jensen? A. Yes. 

Q. After yon recetved the message concerning 
Hyrum Jensen did you see Mr. Jensen that day? 

T saw him that evening after dinner. 

Where did you see him? [359] 

Down at the mill, at the yard. 

That is the Eureka Lumber Company yard? 
Yes. 

. Did you have a conversation with Mr. Hyrum 
Jensen ? Poe chOru ONC yCc: 

@. Will you state who was present? 

A. Just Mr. Jensen, mv wife and I. 

@. Will you state what the conversation was? 

A. He asked me how much lumber I thought 
burned up im the shed, and I told him I didn’t think 
there was a thousand feet in there. He told me he 


QPOPap 
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had put 20,000 feet, about 20,000 feet, in a few days 
before, or a short time before. 

Q. Up to the time that you left there in the 
month of June had 20,000 feet been put in? 

A. After I left. 

Q. That is what he was referring to? 

A. Yes. 

@. Was there anything else in that conversa- 
tion? 

A. Nothing of any importance. I talked about 
the fire being too bad, and a lot of destruction. 

Mr. Castro: JI have no further questions, your 
Honor. 

Cross Examination 

Q. (By Mr. Hilger): Mr. Roberts, you were 
not employed as a tallyman at [360] the Eureka 
Lumber Company ? A. Tallyman? No. 

Q. You never made any tallies of lumber? 

A. Yes, lots of them. 

Q. I mean at the Eureka Lumber Company, in- 
side the shed? 


A. I tallied Iumber that I sold, yes. 

Q. That was outside in the yard? 

A. Well 

Q. Basically outside in the vard, was it not? 
A. Yes. 

Q. 


You did not concern yourself to any great 
degree with the business inside this building, did 
you? 

A. The business was so small inside the build- 


ing—— 
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Q. (By the Court): That is not what he asked 
you. He didn’t ask you how big the business was. 
He asked you whether you concerned yourself with 
the business inside the shed. 

A. Well, I would say no. 

Q. (By My. Hilger): After this fire you made 
a sworn claim for wages with the Labor Commis- 
sion, did you not, against the Eureka Lumber Com- 
pany, amounting to several hundred dollars, per- 
haps running into the thousands of dollars? 

A. Not several hundred, no. I think it is around 
$160. . 

Q. You are aware, of course, that the claim that 
was made [361] and presented to Mr. Jensen 
amounted to about $1,260, aren’t you? 

Mr. Castro: We object to that. The claim would 
be the best evidence. 

Myr. Hilger: I asked if he was aware of it. 

The Court: It is proper cross examination; 
overruled. He is asking him if he is aware of some- 
thing. 

A. I asked them to collect my wages. 

Q. (By Myr. Hilger): You are aware of the 
amount they went after when they went to collect 
those wages, aren’t you? 

A. The $160, or whatever it was, close to that. 

Q. You are aware that they made claim as a 
result of yowr claim upon Mr. Jensen for $1,200 
and some odd? | 

A. They said they would collect waiting— 
I think they called it waiting time. 
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Q. (By the Court): The question that he asked 
you was, did you know 

Who was it you said? 

Mr. Hilger: The Division of Labor Enforee- 
ment. 

Yeeoy ihe Court): the Division of Labor 
Law Enforcement made a claim on your behalf in 


excess of $1,200 against Mr. Jensen? A. No. 
@. You did not know that? [362] 
Ne. NG. 


Q. (By Myr. Hilger): You did know they made 
a claim in the amount of several hundred dollars, 
didn’t you? 

A. They never did tell me any amount. They 
were going to collect for a waiting period for my 
June’s wages, I think it is. 

@. And you are aware that that was disposed of 
for $80.00 by the Division of Labor Law Enforce- 
ment? A. I didn’t get that. 

Q. You are aware that that was disposed of for 
$80.00, weren’t you? A. Disposed of? 

Q. Yes. 

The Court: Settled. 

Mr. Hilger: No; I mean disposed of after hear- 
ing. 

A. Not to my knowledge, no. 

Q. (By Mr. Hilger): You did not show up at 
the hearing, did you? 

A. There was no hearing that I knew anything 
about. 

Q. Is that the same kind of testimony that you 
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made when you estimated the thousand feet of lum- 
ber in here, Mr. Roberts? 

Mr. Castro: I object to that as argumentative, 
your Honor. 

The Court: Sustained. [363] 

Q. Do you know how big a pile a thousand feet 
of lumber is? A. J have a pretty good idea. 

Q. Just how big is it? 

A. Well, get your pile of lumber. I can check it, 
tally it, and tell you exactly. 

@. You just tell us now how big a pile a thou- 
sand feet of lumber is, Mr. Roberts. 

A. Well, I would say probably most of ours 
there was about three feet wide, and the average 
leneth, we will say 16 feet in length, and possibly it 
would be close to 30 inehes high. 

@. You are aware that an average unit of lum- 
ber contains about 2,000 board feet, aren’t you? 

A. You were not asking for that, you know. 

Q@. I asked you now. You are aware that an 
average unit of lumber contains 2,000 feet? 

A. An average unit? 

Q. The average unit is about three feet high, 
four feet wide, and about sixteen fect long, isn’t it? 

A. Well, close to that. 

Q. <A half of that would be a little old pile two 
feet high, three fect wide, and sixteen feet long, 
wouldn't it? That would contain a thousand feet? 

Mv. Castro: I object to that, your Honor. It is a 
matter of mathematics. 

Mr. Hilger: I am asking him if that is not true. 
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Q. (By Mr. Hilger): ‘Yes or no. 

A. How big did you say? 

Q. Two feet high, three feet wide, and sixteen 
feet long. 

A. Would be a thousand feet? 

Q. That would be approximately right, wouldn’t 
it? That is a half a unit? A. No, it is not. 

Q. How much is a half a nnit? 

A. Well, a unit is—well, we would say three feet 
wide. They run a little wider than that, usually. 

Q. How much wider? A. Oh, 

Q. How much wider? 

A. Well, they are different widths, so far as that 
goes. 

Q. Approximately how much wider on the aver- 
age? 


They have to be a certain size to be hauled to fit 
on a truck. You know that, don’t you, Mr. Roberts? 

A. Yes. 

Q. How much wider than three feet? 

A. I can’t tell you exactly, but they are some- 
where between three feet and three and a half feet. 

Q. All right. T will settle for three and a half 
feet. Three and a half feet would be a thousand 
feet of lumber, wouldn’t it? 

A. About that, yes. 

Q. And that is two-by-fours, where you are deal- 
ing in a board measure that is coming to one and 
three-quarter inches for the full two-inch measure. 
You are not counting a double-measure like you do 
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in molding—or do you know anything about double- 
measure in moldings? 

A. Well, molding usually sells by the linear foot. 

Q. Yes, but in board foot measure it would be 
double, wouldn’t it? A. Some of it. 

Q. In the units we are talking about there are 
two-by-fours and two-by’s dimension lumber, isn’t 
that so, when we are talking about the cubic content 
of lumber of a thousand board feet? 

A. Cubic content? You are talking about board 
feet? 

Q. Let us talk about: board feet. And the board 
feet we are talking about is made up of one and 
three-quarter inches, having a nominal two-inch 
thickness, give or take one-sixteenth of an inch? 

A. If it is surfaced. If it is rough it would be 
more. 

Q. Seven-cighths of the nominal two-inch thick- 
ness; and a thousand feet of molding that is on a 
half-inch basis would [3866] be even a smaller pile, 
wouldn’t it? Ae Yes, 1hiwould 

Q. You have a pile of lumber all over in this 
area (indicating). You have shown us some here, 
some down here. And you ask us to believe that is 
only a thousand board feet? 

Mr. Castro: I object to that as argumentative, 
vour Honor. 

The Court: I think probably it is argumenta- 
tive, counsel. Sustained. 

Mi: Hileer: That ts all. 

The Court: Any further questions? 
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Mr. Castro: I have no questions. May the wit- 
ness be excused, your Honor? 
The Court: Very well. 
(Witness excused.) 


JOHN E. WILSON 
called as a witness by the defendant, being first duly 
sworn, thereupon testified as follows: 
Q. (By the Clerk): Wiull you state your name 
to the Court and Jury? 
A. John E. Wilson. 


Direct Examination 

Q. (By Mr. Castro): Where do you make your 
home, Mr. Wilson? [867] 

A. In Eureka. 

Q. How long have you lived in the Eureka area? 

A. Well, I have lived there two years and two 
months this last time. 

Q. Did you live there prior to two years ago? 

A. I first came to Eureka, or Areata, 15 years 
ago. 

Q. In general, what type of work have you fol- 
lowed ? A. Sawmill work, and woods work. 

Q. You are a married man with a family? 

IN, YRC IL aan 

Q. Are you acquainted with Hyrum Jensen? 

Evo Wes: 
Q. Are you acquainted with Harold Dee Jen- 
sen? a Yes: 

Q. Are you acquainted with the Eureka Lumber 
Company in the City of Eureka? A. Vest 
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Q. Did you ever go to work at the Eureka Lum- 
ber Company ? A. Yes. 

Q. About when did you go to work at the 
Eureka Lumber Company ? 

A. It was the latter part of March a year ago, 
I believe. 

Q. March of 1956? A™ Yes: 

Q. What type of work did you do at the Eureka 
Lumber [368] Company? 

A. Well, just general work, whatever there was 
to do. 

Q. The diagram on the wall to your left, Ex- 
hibit A, represents the floor plan of the Eureka 
Lumber Company Building, and this line represents 
the partition between what we have been calling the 
shed and the office or the room section of the build- 
ing, and the open air storage for Jumber would be 
to the left of that diagram. The black lines repre- 
sent the walls and the openings represent the door- 
ways. A portable sawmill, which was located in the 
east half of the shed, is indicated between these 
lines that I am pointing to. Third Street in front, 
Commercial Street is here, a second-hand store is 
on that corner, the railroad tracks are at the top 
(indieating). | 

Do you think you understand that diagram ? 

ven Ses, 1 clo, 

Q. Did you have any work that took you into 
the shed of that building? 

A. I never did work in the shed, no. 
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Q. Did you have work which took you in the 
shed of the building? 

A. I was in the shed a few times. Sometimes we 
parked the lumber stacker there at night. 

Q. What is a lumber stacker? 

A. Well, it is a machine that they use to pick up 
and load lumber, and stack it. [3869] 

Q@. Where did you park the lumber stacker? 

A. Just inside the back door from the railroad. 

@. Could vou indicate where that lumber stacker 
was parked? 

A. Well, we always parked them right at the 
back door, right there (indicating). 

Mr. Castro: May we mark that ‘‘Stacker’’? 

The Witness: In rainy weather we parked them 
there. If it looked like it was going to be clear, it 
was left outside. 

@. (By Mr. Castro): Do you remember a saw- 
mill being built m the shed area by a man by the 


name of James Ragsdale? A. Yes, I do. 
Q. Were you working during the period of the 
construction of that sawmill? A. Yes. 


Q. As part of vour duties did you drive truck? 

Wee Mes, I did, some. 

@. Did you make deliveries of limber and other 
merchandise from the Hureka Lumber Company to 
people who were buying it? 

A. A few times, yes. 

@. Were vou working on the day before the fire 
at the Eureka Lumber Company, on June 25, 1956? 

A. No, I was not. 


370 Boston Insurance Company vs. 


(Testimony of John E. Wilson.) 
@. Had you reported to go to work that morn- 


ing? A. Yes. 
Q. Was anybody taken on to work on the morn- 
ing of the fire? A. Nobody that I knew of. 


Q. When was the last time prior to the day of 
the fire that you were at the plant? 

A. I think it was on Saturday. We sorted lum- 
ber for awhile in the morning, and along about 
noon Ragsdale started loading his mill, and I helped 
load out the mill. 

Q. Was that the Saturday before the fire? 

A. Yes. 

Q. Where was the mill when you started to load 
it out on the Saturday before the fire? 

A. The mill had been pulled out in front of the 
building on Third Street. 

Q. Did you have occasion on that Saturday to 
go into the shed? Pg EIS. 

Q. What took you into the shed on the Saturday 
before the fire? 

A. Mr. Ragsdale had some pieces of iron and 
part of his mill that was in boxes inside the shed 
that I picked up with the lumber stacker and loaded 
on the truck for the mill. [871] 

Q. Prior to the start of the fire had you ever 
gone into the shed to look at lumber, to take it on 
an order? 

A. Only one time that I can remember of that 
I ever took any Jumber out of there. 

Q. During the time that you worked there did 
you ever stack any lumber in the shed? 
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A. No. 
Q. Or did you ever see any lumber being stacked 
in the shed? A. No. 


Q. On the Saturday before the fire was there 
redwood molding stacked along the west wall of 
the shed? 

A. I didn’t see any redwood molding there, no. 

Q. Did you see any redwood molding stacked m 
the shed on the Saturday before the fire? 

A. No, I did not. 

Q. Did you see any lumber in the shed the Sat- 
urday before the fire? 

A. The only lumber I remember seeing in there 
was scraps that was scattered around on the floor 
there. 

Q. Where was that lumber located ? 

A. Well, as you come in the hack door where we 
parked the cars there was serap lumber floors. 
A dirt floor. It was on the ground, scattered around 
there. 

Q. At any time during the period that you 
worked did you [372] see vertical grain redwood 
molding stacked with or without stickers in that 
shed area? A. No. 

Q. After the fire did you do any work for 
Eureka Lumber Company? 

A. Yes, I worked a few days. 

Q. Were your wages paid up at the time of the 
fire? a. No, 

Q. Are they paid up now? A. No. 

Q. Approximately how much is owed you in 
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wages ? A. Something around $100. 

Mr. Castro: I believe those are all the questions 
I have, your Honor. 


Cross Examination 
Q. (By Mr. Hilger): Mr. Wilson, your job was 


sort of roustabout, wasn’t it? A. Yes, it was. 
Q. You stacked lumber, and sorted it, outside, 
mostly ? A. Yes, sir, I did. 


Q. That is all you did for these people at the 
Eureka Lumber Company was that type of labor? 

Wwe Thais rieht. . 

Q. On the Saturday before the fire you say 
before you had anything to do with this Ragsdale 
mill it had already been [873] pulled out of the 


building, is that right? A. That is right. 
@. And you went into the building to get some 
irons for Mr. Ragsdale? A. Yes. 


@. How far into the building did you go at that 
time ? 

A. I came in the back door with a small lumber 
stacker and pretty well— about two-thirds of the 
way in, I would say, was a box of pieces to his mill. 
It was a box about so big (indicating), of iron, that 
I picked up. 

@. ‘Then you backed up with your stacker? 

A. Out the back door, yes. 

@. How high were these stacks of scrap around, 
as vou deseribed them? 

A. The only scraps I remember seeing were just 
on the floor around the back door where we dropped 
the stacker. It was just around on the floor. 
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Q. You made a claim, also, against the Eureka 
Lumber Company, did you not, for wages that you 
said you had not recetved? A. That is right. 

@. You swore you had not received them ? 

A. Yes. 

Q. And you had, in fact, received them in cash, 
hadn’t you? [874] A. No. 

Q. Itisa fact your matter was dismissed by the 
Division of Labor Law Enforcement when you re- 
fused to swear that you had not been paid, isn’t 
that true? 

A. Iasked them to dismiss it. 

Q. Yes, Iam sure you did. 

Dhar is ail. 


Redirect Examination 

Q. (By Mr. Castro): Mr. Wilson, would you 
indicate with a pencil where you drove the stacker 
in to remove the box? 

A. As I remember there was, well, I think the 
one mill was in here, and I think the iron was in 
this area, in front of the mill here (indicating). 

Q. Will you mark it with an “X’’? 

AS ( Witness marks on diagram.) 

Q. Then you entered from the railroad side of 
the building? A. Yes. 

Q. Can you tell me which of these doorways you 
came in? 

A. Well, it was the doorway we always came in 
to park the stackers. I would say it was this door 
(indicating). 
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Q. Will you draw a line through the door down 
to the box? 

A. I think I came straight through. As nearly 
as I can remember, the building was empty. [875] 

Myr. Castro: May we make that line a little heav- 
ier and mark it ‘‘W-1,” at the south end, and 
“W-2,” at the north end? 

You can take the chair again. 

I believe those are all the questions I have, your 
Honor. 

Mr. Hilger: I have a question or two more. 


Recross Examination 
Q. (By My. Hilger): You are appearing here 
at the request of the defendant, aren’t you? 
A. I was subpoenaed to appear here, yes. 
Q. You were subpoenaed by the defendant, too, 


weren’t you? A. Yes. 
Q. How much are you getting paid to come 
down here to testify ? A. My expenses. 


Q. How much are your expenses? 

A. Well, my wages are $16.80 a day. My wife 
had to come with me. She makes between $10.00 and 
$15.00 a day. And we have five children, and we had 
to make arrangements for our children we left 
there, which probably will amount to $8.00 a day. 

Q. Keep going. How much did it cost you to 
travel down [376] here? 

A. I haven’t kept a record of it. 

Q. How much are you going to put in for? 

A. Well, I had an understanding with Mr. 
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Young up there that he would take care of it. He 
asked if $71.00, in addition to the $52.00 he give me, 
would take care of everything, and I said it would. 


Mr. Hilger: JI will bet it would. Thank you. 


Further Redirect Examination 
Q. (By Mr. Castro): Myr. Wilson, you have a 
family of five? A. That is correct. 
What is the age of the eldest? 
Fifteen is the eldest. 
And the youngest? A. Six. 
Have you been sick in the past? 


> OOPS 


I have been sick—— 

Mr. Hilger: I will object to this as being imma- 
terial. 

The Court: I will sustain the objection. 

Q. (By Mr. Castro): Was it necessary because 
of your physical condition that your wife was re- 
quired to make the trip with you? 

Mr. Hilger: I object to that as leading. [377] 

The Court: I will sustain the objection. 

Q. (By Mr. Castro): Mr. Wilson, have you 
told anything but the truth concerning your knowl- 
edge of that shed? A. No. 

Mr. Castro: I have no further questions. 

Phe’ @ourt:. Mhat is all. 

Mr. Castro: May the witness be excused? 

The Court: Yes, he may be excused. 

(Witness excused. ) 
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ORLEN HOWARD 
called as a witness on behalf of the defendant, 
being first duly sworn, thereupon testified as fol- 
lows: 
The Clerk: Will you state your name to the 
Court and Jury? 
A. Orlen Howard. 


Direct Examination 

Q. (By Mr. Castro): Where do you live, Mr. 
Howard ? A. I live in Eureka, California. 

Q. How long have you made your home in the 
Enreka area? A. Fourteen years. 

Q. Married man with a family? A. Yes. 

Q. You appear here under a subpoena? 

AS What is reht. 

Q. And you received a fee with your subpoena, 
did you? ix, AE Ga 

Q. And the amount of that fee was $52.00? 

A. That is right. 

Mr. Castro: Will the Court take judicial notice 
that that is the statutory fee required for witnesses 
from Eureka to the City of Sacramento? 

The Court: J don’t know. If you say it is 

Mr. Castro: That is what the marshal’s office 
told us. 

The Court: Maybe it would have been better for 
all concerned, counsel, if you had tried this case 
where it started, up in Enreka. You would have 
saved an awful lot of expense and trouble. 

Mr. Castro: I agree with your Honor. 

The Court: You moved it to the Federal Court. 


Hyrum Jensen 377 


(Testimony of Orlen Howard.) 

Mr. Castro: Yes. But there is a Federal Court, 
I understand, in Eureka. But they sit in Sacra- 
mento. 

Q. (By Mr. Castro): Mr. Howard, what is your 
business ? 

A. I ama paid fireman in Eureka. 

®. How long have you been a paid fireman in 
the City of Eureka? [879] A. Nine years. 

Q@. Is a paid fireman a full-time job? 

mm Yes, it is. 

Q. Do you have any part-time job on your day 
off, or anything of that kind? 

A. Just occasionally; just subject to call when 
they are short-handed. 

Q. Were you on duty im the Fire Department 
on June 25, 1956, when a fire took place at the 
Eureka Lumber Company ? A. Yes, I was. 

Q. Did you respond to the fire alarm? 

A. Yes. 

Q. About how far is it from the Fire Depart- 
ment to the Eureka Lumber Company Building? 

A. Oh, I would say in the vicinity of seven 
blocks. 

Q. How did you go to the scene of the fire? 

A. JI drove the truck down to C Street, and then 
over on Fourth, down Fourth to Commercial, and 
from Commercial Street over to Third. 

Q. Were you the lead truck? 

A. No, I was the second maclnne. 

Q. (By The Court): You mean a fire truck, I 
take it? A. Yes, sir. [880] 
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Q. (By Mr. Castro): Where did you bring your 
truck to a stop when you reached the scene of the 
fire? 

A. I brought my truck to a stop on the Third 
Street side headed towards Broadway from Com- 
mercial. 

Q. The diagram which is Exhibit A, I explained 
that to you just before the two o’clock session. 

Eee ight, 

Q. Do you feel that you understand that dia- 
gram? As, TL Gkox 

Q. After you parked your truck, then, in that 
Third Street area 


A. I parked it just long enough to unload my 

line and go into a hydrant. 

What hydrant did you tie into? 

I tied into Third and Broadway. 

That would be to the west? A. Right. 
Would that be near Mr. Musser’s truck? 

Tt would be right on the corner by his place. 
And after you parked your truck there and 
tied in your line where did you take your line? 

A. That line went in on the west side where the 
main part of the fire was. 

Q. Do you know who took the line in? 

A. No, I couldn’t say which one of the firemen 
took it. [381] There were two other lines laid in 
the same place. 

Q. Did you take a line into any part of the 
building ? 


OPLeOoreo 
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A. Yes, I took a line off the Commercial Street 
side between Second and Third on the side door. 

Q. There is a door which has been marked here 
“Loading Door,” with a Roman Numeral ‘TI.’ 
Would that be the door? 

A. That would be the door I went through, yes. 

@. Was that door foreed open so that you could 
get into it? A. Yes, it was. 

@. Who foreed it open? 

A. That I don’t reeall. We had several men 
working there. 

@. I will show you a photograph taken on 
August 10, 1956. Do you recognize that photo- 
graph? 

A. Yes, that is on the commercial street side, 
where the side door is. 

Q. Does that indicate the door through which 
you entered the building? An” Yes, sir. 

@. When you entered the building in what di- 
rection did you go after you entered the loading 
door? 

A. Went into the west, on into the building, in 
that one storage room there right off of that door, 
where the fire had burned through in one place. 

Q. Would you take the pointer and point out 
your course as you came through the loading door? 

A. When I came through the door here there 
had been a fire truck in about this area, here (indi- 
eating). 

Q. Will you put an “X” at that area? 

A. (Witness marks on diagram.) 
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Mr. Castro: May we mark that ‘‘H-1,” your 
Honor (marking on diagram) ? 

Q. (By Mr. Castro): Did you observe fire com- 
ing into that room at any other point than H-1 
when you went in there? 

A. There was little spot fires in between the 
ceiling, in the rafters which the ceiling was nailed 
to. We had to pull the sheet rock down and put 
those out. There wasn’t a tremendous lot of fire, 
but there was fire in between. 

Q. I will show you another photograph taken 
on August 10, 1956. Does it show the ceiling area 
from which you pulled down the ceiling? 

A. Yes, it does, very clearly. 

Mr. Castro: I offer that photograph in evidence 
as defendant’s exhibit next in order, your Honor. 
I apparently missed on offering the other photo- 
graph. I will offer it first. 

(Whereupon the photograph referred to was 
marked Defendant’s Exhibit Q in evidenee.) 

Mr. Castro: That is the photograph on the Com- 
mercial Street side, showing the side door. 

(Whereupon the photograph referred to was 
marked Defendant’s Exhibit P in evidence.) 

Q. (By Mx. Castro): Where did you go in that 
storage room? What was the line of your progress? 
What direction did you take? 

A. We went to the south area. Quite a little 
fire had come in from this other side by the steps 
and in the office part, and we worked along in there 
in order to put a stop in there. 
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Q. You are indicating the area marked 
‘Stairs’? ? 

A. Right in here (indicating). We worked right 
on down. There were several fellows with me. 
We ealled out 200 volunteers on that fire. 

Q. I show you Exhibit G. Does that show the 
front end of that office to which you were proceed- 
ing, on the downstairs side? 

A. Yes. The window is facing the Third Street 
side. 

Myr. Castro: May we show these three photo- 
graphs to the jury at this time, your Honor? 

The Court: Very well. 

(Whereupon the photographs referred to 
were handed to the jury.) 

The Court: Is that all of the witness? [384] 

Mr. Castro: Yes, your Honor. I do have one 
or two more questions of the witness. 

Q. (By Mr. Castro): When you were in that 
office area could you tell where the fire was coming 
from? You have indicated it had burned through 
at a point, H-1. 

A. That is right. The main part of the fire 
was coming from the west side of the building. 

Q. At any time did you enter the room which 
T am now pointing to, and which has been referred 
to as the southwest room, before you went up- 
stairs? A. No, I did not. 

Mr. Castro: Those are all the questions IT have 
on direct examination. 

The Court: Any questions? 
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Mr. Hilger: Yes, I have one question. 


Cross Examination 

Q. (By Mr. Hilger): Did you say you had to 
call out 200 volunteers? 

A. We have 200 volunteers in the City of Hu- 
reka, and we pulled a general alarm, and that is to 
eall all the volunteers out. 

Q. That was a pretty big fire, then, wasn’t it? 

A. It was a big fire. 

Q. It was a hot fire, then? [385] 

A. Very hot. 

Mr. Hilger: That is all. 

(Witness excused.) 


ALFRED BREEN 
called as a witness on behalf of the defendant, being 
first duly sworn, thereupon testified as follows: 
The Clerk: Will you state your name to the 
Court and to the Jury? 
A. Alfred Breen. 


Direct Examination 
Q. (By Mr. Castro): Where do you live, Mr. 


Breen? A. Eureka, California. 
Q. And you have lived there approximately how 
long? A. Approximately 20 years. 


Q. Are you a married man with family there? 

Jey, Nigets. 

@. What is your business? 

A. I am employed by the City of Eureka as a 
fireman—Eureka Fire Department. 
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Q. Is that full-time duty with the Fire Depart- 
ment ? A. Yes, sir. 

Q. Approximately how long have you been in 
the Fire Department? [3886] 

A. J am completing my sixth year. 

@. Were you on duty the day of June 25, 1956, 
when the fire took place at the Eureka Lumber 
Company ? A. Yes. 

Q. About what time was the alarm received at 
the Fire Department? AS At 122210 
Is that morning? A.M. or P.M.? 

That would be A.M. 

Morning? Was it in the daylight hours? 
Daylight hours. 

Mhat is2P.M. A. P.M. Excuse me. 
Have you ever been a witness before? 
No. 

You just relax and take it easy. Did you 
respond with one of the trucks to that fire? 

A. Yes. 

Q. Were you in the first truck, the second truck, 
or how did you get there? 

A. The lead machine, the first truck. 

Q. Where was that machine brought to a stop? 

A. It was brought to a stop at Third Street and 
Commercial. 

Q. What was done at that time so far as you 
were concerned? [387] 

A. My duty at that time was to break the hose 
and make the connection of the nozzle. 

Q. Did you perform that job? A. Yes. 


OPOeorore® 
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Q. Then what did you do? 

A. T led into the fire with a hose line? 

Q. Where did you lead into the fire? 

A. On the west side of the building. 

Q. Before the two o’clock session did I explain 
to you this particular diagram? A. Yese"sir 

Q. Do you understand the locations on it so I 
could ask you questions? A. el do 

@. Which side of the building did you enter 
from? A. It would be the west side. 

Q. Was there a door through which you en- 
tered, or did yon have to cut an entrance? 

A. I had to break an entrance. 

Q. Approximately how far from the Third 
Street side did you break that entrance ? 

A. I would say about a third of the way, third 
of the building in from the street. 

@. I show you a photograph taken August 10, 
1956. Do you recognize the content of that photo- 
graph? [388] A. Yes, I do. 

Q. Is that a view taken from the Broadway 
side of the building leoking toward the west side 
of the building? A. That would be, yes, sir. 

@. Does that photograph show the area through 
which you made your entry into the shed? 

A. Yes. 

Mr. Castro: We will offer this photograph in 
evidence as defendant’s exhibit next in order. 

(Whereupon the photograph referred to was 
marked Defendant’s Exhibit Q in evidence.) 

Q. (By Mr. Castro): When you made your 
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entry into the west wall there were you playing a 
hose ahead of you, playing the force of the hose 
ahead of you? A. Yes. 

Q. Just describe where you worked to as you 
fought that fire. 

A. From this diagram? 

Q@. Yes. There is a pointer right behind you. 

A. The aceess hole that I had to cut, as I said, 
Was approximately a third of the length of the 
building, and that would take me into this area 
(indieating). 

q. You are indicating an area near the mark 
X-3. What did you encounter when you got into 
that area so far as [389] equipment was concerned ? 

A. There was a stacker, or a lumber-piler, a 
mechanical affair—a lumber stacker. 

Q. Did you go around that lumber stacker? 

mA. Yes, I did: 

Q. Which side did you go around that lumber 
stacker? 

A. I went to the right side of the stacker. 

Q. Then where did you go? 

A. Over the right side of the stacker, forward. 

Q. When you say forward, would you be going 
toward the east side of the building? 

A. Yes. My advance would be in this direction 
(indicating). 

Q. Did you encounter a portable sawmill in the 
building ? A. Yes. 

Q. Did you encounter any limber in the build- 
ing as you approached, prior to the time you 
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reached the left side that you have referred to? 

A. No. 

Q. About where did you first encounter lumber 
in the building? 

A. The lumber that I encountered was forward 
of the stacker, over in about this area (indicating). 

Q. Where was it with relation to the bunker 
or stop end of the portable sawmill? [890] 

A. At the end. 

Q. Would that be the end toward the railroad 
tracks? A. Yes. 

Q. Was any of that lumber that you saw there 
stacked ? A. No. 

Q. Just describe the lumber as it: appeee to 
you when you saw it. 

A. It appeared to be scattered, just like it was 
thrown in a heap. 

Q. Did you put the fire out in that area where 
you saw this lumber? A. Yes. 

Q. Did you have any difficulty putting the fire 
out in that area where you saw the scattered lum- 
ber ? 

A. Well, as I remember, it was very stubborn. 

Q. What does that mean to you? 

A. To me it means the pile would have to be 
overhauled. It would have to be taken wp piece 
by piece with a pickaxe or a hook, pulled out and 
water played on it at the same time to knock it 
down. 

Q. Is that what was done in that area? 

i wey es. 
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Q. While you were fighting the fire in that area 
did you make any observation concerning any odors 
with relation to the fire that you were fighting? 

Mr. Hilger: What was that word? 

Mu. Castro: “Odors.” 

Myr. Hilger: Odors. Smells? 

Mr. Castro: Smells. 

A. Yes, there was a smell at that particular 
time. 

Q. (By Mr. Castro): Would you describe the 
smell that you noticed at that point? 

A. I would say that the smell was petroleum 
products. 

Q. After you got the fire out in that seattered 
lumber did you see any lumber stacked any place 
in that shed? A. You mean piled lumber? 

Q. Yes; stacked. A. No. 

Q. Did you have an opportunity later on to 
look at this lumber that you had taken out from the 
pile that you have described ? 

A. Yes, I had to travel back and forth across it. 

Q. Would you describe the character or kind 
of lumber that was? 

A. Well, to me it was trash. 

Q. What does that mean to you? 

i. WwWell, scrap. 

Q. Are you familiar with vertical grain red- 
wood molding? A. I could recognize it. [3892] 

Q. Did you see any of that in this area that 
you have been describing? A. No. 
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Mr. Castro: May I show the photograph now 
to the jury? 
The Court: Very well. 
(Whereupon the photograph referred to was 
handed to the jury.) 
Q. (By Mr. Castro): I show you a second 
photograph taken August 10, 1956. Does that also 


show the west side? A. Yes. 
Q. Does that also show the area through which 
you cut your hole? Ae Ves. 


Mr. Castro: May we offer that in evidence as 
defendant’s exhibit next in order? 


(Whereupon the photograph referred to was 
marked Defendant’s Exhibit R in evidence.) 


Q. (By Mr. Castro): Did you observe any red- 
wood molding of any kind stacked along the west 
wall in the area which is marked “Redwood Mold- 
ing’’? eae No: 

Q. After the fire, after you were in there, apart 
from [893] the portable sawmill itself, the diesel 
engine to the left, were there any other obstrue- 
tions in the way of equipment in the building in 
that shed area? A. In this main part? 

Q. Yes. A. I didn’t encounter any. 

Q. Did you encounter any lumber as you fought 
that fire until you reached the bunker end of that 
sawmill ? A. No. 

Mr. Castro: Those are all the questions I have 
on direct, but I would lke to show the jury this 
photograph. 
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(Whereupon the photograph referred to was 
handed to the jury.) 

Mr. Castro: I beheve one of our witnesses has 
come into the courtroom, your Honor,—a witness 
not on this subject matter. But I think you had 
better instruct bim to leave. 

The Court: Tell him to leave. 

Aren’t these photographs repetitious? I have 
looked at some of them. So many of them cover 
the same side of the building. 

@. (By Mr. Castro): Is that the manner in 
which you pulled out the lumber at the edge of 
the bunker? A. Yes. [394] 

Mr. Castro: We will offer it in evidence as de- 
fendant’s exhibit next in order. 

(Whereupon the photograph referred to was 
marked Defendant’s Exhibit S in evidence.) 

Mr. Castro: Those are all the questions I have 
on direct examination. 


Cross Examination 

Q. (By Mr. Hilger): Mr. Breen, you made 
your entry here about a third of the way down the 
west side, is that mght? A. hat is*comec: 

Q. That would be along about in here, some- 
where along in there (indicating) ? 

A. That is right. 

Q. And you encountered, just inside where you 
made your entry, a lumber stacker type of machine, 
is that correct? Awe Hee is corleer 

Q. Let us mark that down if we may. Would 
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you like to step up here and mark where you found 
that stacker? 

A. JI would say it was about in this position, 
here (indicating). 

Q. Draw us a square and label it “Stacker,” if 
you will. A. (Witness marks on diagram.) 

Q. Where did you find the pile of lumber as you 
worked your way across? You went directly east, 
did you not? [395] A. Yes. 

Q. Where was the pile of lumber? 

A. The lumber was at this platform, here, if this 
square represents the sawmill (indicating). 

Q. Yes. Will you write in there “Lumber,’’ if 
you will, where you think would be proper? 

A. What does this line represent? 

Q@. Let’s see. A. The outside of the—— 

Q. No, the sawmill is down here, I think, next 
to the door. The sawmill extends 40 feet into the 
building. It would start here and go up approxi- 
mately 40 feet this way (indicating). Now, if you 
want to find the end of the sawmill, that is about 
where it is. 

A. That is the centey wall. This is lumber in 
this area (indicating). 

Mr. Hilger: Do you want that labeled? 

Mr. Castro: Please do. 

Q. (By Mr. Hilger): That was a stubborn pile 
of lumber, you say, to be put out. It had to be 
broken apart and extinguished ? 

A. Yes, I would say it was, yes. I did. 
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Q. And you worked on that after you first got 
in the fire for some period of time? 

A. Yes. [396] 

Q. The rest of it was burning elsewhere while 
presumably other people were working on it? 

A. That is correct. 

Q. This area up here was blazing, was it not, 
and all through there during that period of time? 

A. The fire, as I saw it—my work was con- 
cerned with this portion of the building, the over- 
head and the stanchions. 

Q. And there was flame through here while you 
worked on the flame down here (indicating) ? 

A. It was burning, yes, sir. 

Q. It was burning over here, too, wasn’t it? 

A. Yes. 

Q. You did not make any inspection to see 
whether there was any lumber until after you got 
through putting the fire out, did you? 

A. I was concerned with the fire in that par- 
ticular spot. 

Q. And not in any other spot. It was not your 
object or concern to put out the fire some place 
else; you were putting it out 

A. Where I was working. 

Q. That is right. 

A. You might say where I was detailed. 

Q. The rest of it was burning like Rome while 
you were putting this down? 

A. ‘That is nicht. [397] 
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Mr. Castro: I object to the question as argu- 
mentative. 


The Court: I am sorry, I didn’t hear what you 
said. 


Mr. Castro: I will withdraw the objection. 


Q. (By Mr. Hilger): Who turned in the alarm, 
Mr. Breen? A. I don’t know. 


Q. You didn’t receive it? AD Noms 
Mr. Hilger: That is all. 


Redirect Examination 

@, (By Ma Castro): Mr. Green, savas there 
overhead fire in this shed area? 

A. Yes, there was. 

Q. What was that overhead fire from? 

A. What was it from? 

Q. Yes. I mean, what was burning in the over- 
head? 

A. Well, two-by-fours, or trusses, the stanchions, 
but there was fire over our head in the spot that 
I was working. 

Q. That was where the fire was being transmit- 
ted through that shed area? oe Ce 

Mr. Castro: Those are all the questions I have. 

The Court: As soon as the jury finishes with the 
[398] photograph we will take a recess. 

(Witness excused.) 


(Recess. ) 
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NEAL A. JENSEN 
ealled as a witness on behalf of the defendant, being 
first duly sworn, thereupon testified as follows: 
The Clerk: Will you please state your name 
to the Court and to the Jury? 
A. Neal A. Jensen. 


Direct Examimation 
Q. (By Mr. Castro): Where do you make your 
home, M1. Jensen? 
A. Usually in Eureka, California. 
@. Are you related to the Hyrum Jensen who 


is the plaintiff in this case? A. No, I am not. 
Q. You have been subpoenaed to be a witness 
here, have you not? A. I have. 


@. Are you acquainted with Hyrum Jensen? 

mY Yes, 911% 

Q. Were you acquainted with Harold Dee Jen- 
sen ? A. I was. 

Q. Were you acquainted with the Eureka Lum- 
her Company in [399] the City of Eureka? 

ne Wes. Sir. 

Q. Did you ever work at the Eureka Lumber 
Company ? A. Yes. 

Q. When did you work at the Eureka Lumber 
Company ? 

A. I worked there two different tines. I think 
possibly the first time was in about 1952. 

Q. Did you work there later? 

A. And I worked there in 1956, I believe,— 
1955 or 1956, after the fire. 

Q. Do you recall the fire that occurred at the 
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Eureka Lumber Company ? A. Yes, sir. 

Q. Were you in the city on the day of that fire? 

A. I was. 

Q. In the vicinity of the Eureka Lumber Com- 
pany at the time you became aware of the fire? 

A. Yes, sir. 

@. Where were you at the time that you first 
became aware of the fire? 

A. iL was in the office of Louis H. Hess Com- 
pany, which was just across the street on opposite 
corners. 

Q. From the Eureka Lumber Company? 

A. Yes, sir. 

@. I will show you a photograph. Does that 
show the [400] Hess office? A. Yes. 

@. And the Eureka Lumber Company? 

A. That is right. 

Mr. Castro: I offer it in evidence as defendant’s 
exhibit next in order. 

(Whereupon the photograph referred to was 
marked Defendant’s Exhibit T in evidence.) 

Q. (By Mr. Castro): What had brought you 
to the Hess office on that occasion? 

A. Well, I had gone down to the Eureka Lum- 
ber Company’s office to get some lumber. 

Q. Was anybody with you on that trip? 

A. Yes. 


Q. Who? A. Mr. Sterling Johnson. 
Q. Did you pick up some lumber on that ocea- 
sion ? A. I did, yes. 


@. Where did you pick up the limber? 
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A. I picked up the lumber just directly across 
Third Street from the office entrance, the office of 
the Eureka Lumber Company. 

@. This diagram, which is Exhibit A, I ex- 
plained that to yon shortly before two o’clock to- 


day? [401] A. Yes. 

Q. Do you understand it? AL ida: 

Q. The Third Street you had reference to is 
the lower portion? A. That is right. 


Q. The office section that you have reference to 
was this portion of the building Cudicating) ? 

A. ‘The office is in the corner of Commercial and 
Third Street. 

@. And you picked up some lumber in a space 
south, or aeross Third Street? 

A. Across Third Street from the lumber com- 
pany’s office. 

Q@. Was Mx. Johnson with you when you were 
picking up that lumber? ae ce 

Q. Before picking up that lumber had you gone 
into the office of the Eureka Lumber Company? 

A. I had. 

Q. Did you see anybody when you went into the 
office of the Eureka Lumber Company? 

eu. CSmcit, 

Q. Whom did you see? 

A. Well, I first met Mr. Jensen, Hyrum, and 
the bookkeeper, with whom I am personally ae- 
quainted. [402] 

Q. What was her name? 

A. Mrs. Van Harpin, I believe. After exchang- 
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ing greetings with them Dee came into the office 
and we talked for a few minutes, and I told them 
why I was there and what I wanted. And Mr. 
Hyrum Jensen told me to go out in the yard and 
find what I wanted. He said, “You know the 
stock about as well as I do.”’ 

So I did. I went out, found what I wanted, and 
proceeded to load it into the truck. 

Q. Did you see Mr. Hyrum Johnson in the office 
building there ? A. Mr. Hyrum Jensen? 

@. Jensen. I am sorry. 

A. Yes, I visited with him there. 

Q. While you were loading the truck did you 
have oceasion to see Dee on the outside of the build- 
ing? Ve WS. 

Q. Where did you see Dee on the outside of 
the building ? 

A. Well, Dee came from the direction of the 
office over to where I was loading, across the 
street, and rather cater-cornering in a direction 
like this (indicating), and asked me if I was find- 
ing what [ wanted. I told him I had, and offered 
to give him the tally, but he told me to keep track 
of it. He said, ‘‘Give it to Mrs. Kellam, the book- 
keeper in Mr. Hess’ office.” [403] 

@. Then did you see Dee Jensen any more he- 
fore you learned of the fire? 

A. Well, after Dee talked to me there he went 
west on Third Avenue and turned up Broadway. 

Q. Was he walking? 
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A. Yes, he was walking at the time. He was 
goimeg to lunch. 

@. And he was walking at that particular time? 

ig SES 

@. After he left you did you go ahead and com- 
plete loading your Imnber? A. Yes. 

Q. After you completed your job where did you 
go? 

A. I went over to the Hess Company’s office and 
gave the tally of the lumber T got to Mrs. Kellam, 
the bookkeeper. 

Q. Who was with you in the Hess Company 
office ? A. Mr. Sterling Johnson. 

Q. Anybody else? 

A. Well, Mrs. Kellam, the lady I was getting 
the load for and doing some work for, was there; 
and Mrs. Anna Hess, the owner of the business. 

Q. Did anything unusual occur while you were 
standing there in that office? 

A. Yes. JI was on the front side of the counter 
and standing beside me was Sterling Johnson. Mrs. 
Kellam was over here [404] taking the tally, and 
Mis. Hess was standing lke that, there Cindicat- 
ing). «And an explosion occurred, lke, well, you 
night say dynamite. Probably not quite so sharp. 
And Mrs. Hess said—— 

Q. (By The Court): Don't say what was said. 
Just say what happened. A. Well, 

Q@. (By Mr. Castro): Did vou look any place 
after vou realized that something had taken place? 

A. Yes, I looked out the window just right be- 
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side me, and there was a volume of smoke coming 
out. of the Eureka Lumber Company’s building. 

Q. About how big are those windows along the 
west side of the Hess office through which you 
were looking? 

A. J imagine they are about at least eight or 
ten feet. 

Q. High? 

A. Well, they are possibly eight feet high and 
ten feet wide. 

Q. What did you do when you saw that smoke? 

A. I said to Mrs. Kellam 

Q. (By The Court): Don’t say what you said; 
just what you did. 

A. Ivan over to the Eureka Lumber Company’s 
office and tried to get in. [405] 

Q. (By Mr. Castro): How close were you to the 
front door of the Hess office when you saw that 
smoke? 

A. About as far from here to that railing. 

Q. Two and a half to three feet? 

A Thais recht: 

Q. When you came out of the front door did 
you then look in a general westerly direction toward 
Broadway ? A. Yes, I did. 

Q. Then what did you do when you got out on 
the street? 

A. Well, I ran across the street and tried to get 
into the Eureka Company’s office. 

Q. Did anybody run with you? 

A. Mr. Johnson. 
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Q@. Where did you try to enter the office of the 
Eureka Lumber Company? 

A. The front door. 

Q. This door which has been marked here with 
the Roman Numeral “I” has been indicated as the 
front door of the office. Is that the door you have 
reference to? A. That is right. 

Q. Were you able to open that door? 

A. No; the door was locked. 

Q. When you found that door was locked where 
did you go? 

A. I went back to the Hess Company’s office. 

@. Then what did you do after yon had gone 
back? Did you make any entry into the shed por- 
tion of the building after you found the front door 
was locked? 

A. Yes, I did. We ran back again to the Eureka 
Lumber Company and ran out into the shed on the 
side, the warehouse. 

Q. You are familiar with the sawmill that was 
located in that shed? phy Nees: 

Q. And the sawmill area is marked on the 
diagram, the first door west of the office. Will you 
point where you entered the shed? 

A. Well, the first time over the sawmill was 
standing pretty well up the front, and I entered 
about 

The Court: What did he say? 

Mr. Castro: He said “the first time over” 

The Court: The other way, is that right? 

Q. (By Mr. Castro): Speak a little louder. 
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A. The first trip over I came over and went in 
this door, jumping over the front of the sawmill, 
and went around behind here (indicating). But 
there was no fire yet in this part of the building. 

@. How far did you go into that shed building 
at that time? 

A. Well, [ went around to the back end of the 
sawmill [407] possibly 40 feet, 30 feet. 

Q. Did that give you a view looking toward the 
railroad track side of the building? 

BM. Vues, 

@. Was there any fire anywhere in that shed 
area? 

A. Not at that time. There was none on this 
side of the partition. 

Q@. You are referring to the dividing partition 
between the east and west halves of the building? 

A, That is right. 

Q. Could you see any fire when you got in 
there? 

A. Well, we could see between the cracks in the 
boards. The boards are uprights, and there was a 
erack between them, but we could see the fire over 
here all right (indicating). 

Q. The boards you are referring to, are they the 
boards in the dividing partition? 

A. That is right, the boards in the partition. 

Q. Will you point out on the diagram where you 
saw flames beyond that partition? 

A. Well, looking through here (indicating) we 
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could see flames and smoke over here, but exactly, 
the exact spot they were, I don’t think I stopped 
to look. All I seen was a mass of flames in there. 

Q. Would that be in this room which has been 
described as south—we have referred to this room 
at the southwest [408] room—is that the room in 
which you looked? 

A. I veally think the fire, on the first trip over, 
was in this room (indicating). 

Q. You were looking from the partition here 
(indicating) ? 

A. The fire was in this room, next to this par- 
tition. 

Q. Could you mark about where you looked 
through? 

A. This is as well as I remember. It would be 
right about there (indicating). 

Q. This is the partition dividing the shed? 

A. That is right. 

Q. Is this the partition that you looked through ? 

ne hat is mehr. 

Q. Will you mark on that partition where you 
looked through ? A. (Witness indicates.) 

Q. No. The part of the partition you were look- 
ing through. Just put an ‘X” for the general 
location. A. Right about there (indicating). 

Mr. Castro: May we mark that ‘‘J-1,” Your 
Honor? 

Q. (By Mr. Castro): From J-1 did you then 
have a view into this southwest room? Could you 
see the flames in there? 


402 Boston Insurance Company vs. 


(Testimony of Neal A. Jensen.) 

A. Looking through the cracks we could see 
flames, yes. . 

Q. After you saw those flames what did you do? 

A. Well, on the first trip, after the first trip 
we [409] hurried back over to the Hess office to 
see if they got in contact with the Fire Depart- 
ment. 

Q. What did you do after you reached the Hess 


Company office? A. We ran back again. 
Q. And then did you make any other entry into 
the shed portion? A. Yes. 


Q. On your second entry into the shed where 
did you go? 

A. Well, the second entry, we came over to the 
west door and came into the west—entered here 
at that time (indicating). By that time the fire had 
broken through this wall some. 

Q. You are indicating the partition dividing the 
two halves of the building? 

A. That is right. And we came and entered this 
part of the building there on this side (indicating). 

Q. Indicating the west door on the Third Street 
side? ee ites Tisht, 

Q. How far did you get into the building? 

A. Well, I went back about halfway. 

Q. At that time did you see fire coming from any 
place except up in the partition between the two 
halves of the building? 

A. No. The fire was breaking through here in 
several [410] different places (indicating). It was 
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up along the roof and was breaking through down, 
well, near the floor, all the way through. 

Q. When you walked in here (indicating), when 
you got into that partition which you marked J-1, 
where you looked through the partition, did you see 
any stacks of redwood molding? 

A. Well, I can’t tell you that I could designate 
what the lumber was. There was a pile of lumber 
there, but I didn’t look for lumber, Mr. Castro. I 
was in a hurry, excited, I presume, on account of 
the fire. 

Q. Did you have any difficulty in reaching the 
partition to look through? Could you walk right 
up to the partition? 

A. Not on the second trip over. 

Q. Oh, the first trip over, Mr. Jensen? 

A. I really didn’t try. I ran around and stood 
in back of the mill, at the back end of the mill, to 
see what progress the fire was making. Then I 
turned and ran back to the Hess Company office. 

Q. You have been in the Iumber business for 
a period of years, have you? A. Yes, sir. 

Q. And you are familiar with what we are talk- 
ing about when we talked about stacked, as dis- 
tinguished from piled lumber, are you? [411] 

ma Yes. 

Q. Did you see any stacks of lumber in the 
building ? A. Stacked lumber? 

Q. Yes. 

A. That is usually put up in piles, uniformly 
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stacked. I didn’t see that. I did see a pile of lumber 
back of the sawmill, as I remember it. 

@. Did you see lumber at any other point when 
you were in there? 

A. Truthfully T couldn’t tell you that I did or I 
did not because, as I said, I was excited, and I was 
interested in the fire, only. 

Q. Do you feel that you can give us a fair 
opinion as to the amount of lumber that you saw 
in this pile at the end of the sawmill? 

A. No, I couldn’t do it, I am sure. 

Q. Did you remain at the scene of the fire dur- 
ing the entire time that the fire was fought there? 

Dee Vics el did: 

Mr. Castro: Those are all the questions I have 
on direct examination, Your Honor. 


Cross Examination 

Q. (By Mr. Hilger): Mr. Jensen, when you 
went back over to the Hess office after your first 
trip over, did you ascertain whether or not [412] 
the alarm had been turned in to the fire Department 
at that time? 

A. The alarm—we tried on several occasions 
to find out if it had go through, and finally, when 
we went back over the second time we stood there, 
and during the time we were standing there they got 
hold of the Fire Department and got the alarm 
through. 

Q. How long had that been after your first trip 
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over to the lumber company after you discovered. 
the fire? 
A. Well, I think it was from six to ten minutes. 
Q. And then how long was it after that before 
the Fire Department showed up? 
A. Twenty minutes. 
My. Hilger: Thank you. That is all. 


Redirect Examination 

Q. (By Mr. Castro): Mr. Jensen, did you take 
your watch out to check any times? 

A. I did. May I say that not only myself, but 
May. Johnson and Miss Kellam checked with me. 

@. Has Mr. Hyrum Jensen asked you to be a 
witness in this case? Ae NG. Sin, 

Myr. Castro: I believe those are all the questions 
I have, Your Honor. [413] 

Mr. Hilger: I have no questions. 

The Court: That is all. 


(Witness excused.) 


The Court: I netice that some of the jurors talk 
with one another in the jury box. I meant to cau- 
tion you that there is no objection to your talking 
to one another, as long as you do not talk about the 
ease, because you are not supposed to discuss the 
ease itself until it is finally submitted to vou. But 
you are at hberty, of course, to talk with one an- 
other on anything except the case while you are in 
the jury box or elsewhere. 

Mr. Castro: Your Honor, may I show them Ex- 
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hibit D, which is a photograph of the Hess build- 
ings? 
The Court: All right. 
(Whereupon the photograph referred to was 
handed to the jury.) 


HAROLD McBETH 
called as a witness on behalf of the defendant, being 
first duly sworn, thereupon testified as follows: 
Q. (By the Clerk): Please state your name to 
the Court and to the Jury. 
A. My name is Harold McBeth, of Eureka, Calh- 
fornia. 
Direct Examination [414] 
Q. (By Mr. Castro): Where do you live, Mr. 
McBeth? 
A. TIT live at 735 Buhne Street, Eureka, Cali- 
fornia. 
Q. How long have you made your home in the 


Eureka area? A. Forty-eight years. 
Q. You are a married man with family there? 
A. Yes, sir. 


@. What is your business or occupation? 

A. I am a fireman in the Eureka Fire Depart- 
ment, and I have charge of the Fire Prevention 
Bureau. 

Q. How long have you been in the Eureka Fire 
Department ? A. Fourteen years, sir. 

Q@. In June of 1956 what, generally, were your 
duties in the Fire Department? 

A. In June of 1956 I was fire—still had charge 
of the Fire Prevention Bureau. 
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Q. Were you familiar with the Eureka Lumber 
Company Building? A. Yes, sir. 

Q. On Third and Commercial Streets? 

A. Yes, sir. 

Q. Had you been there prior to the fire of June 
20, 1956? AN, NOES) sii 

Q. Now, do you appear here under a subpoena 
that was directed to you to appear here? 

Eee 1 es, sit. [415] 

Q. Asking you to bring certain records relating 
to this fire? A. Yes. 

@. And have you brought those records? 

A. I have. 

Q. Does the Eureka Fire Department have a 
system of alarms? 

A. Yes, sir; the Gamewell System. 

Q. How are those alarms recorded at the De- 
partment ? A. By tape, sir. 

Q. Do you have the tape which gave the alarm 
for the Eureka Lumber Company fire? 

ee doy sin. 

Q. Will you produce it at this time? 

A. (Witness produces tape.) 

Q. Will you show on the tape how you deter- 
mine the time of recordation ? 

A. There is a clock on a Gamewell Fire Alarm 
System that automatically, the minute the alarm 
comes in, stamps the day, the vear, the minute, and 
the hour. 


Q. What was the alarm time on this particular 
fire? 


408 Boston Insurance Company vs. 


(Testimony of Harold McBeth.) 
A. It is 12:21 p.m. the year 1956, sixth mount 
and the 25th day. 
Mr. Castro: I offer it in evidence as defendant’s 
exhibit next in order. [416] 
(Whereupon the tape recording of fire alarm 
referred to was marked Defendant’s Exhibit U 
in evidence.) 


Q. (By the Court): That is some sort of auto- 
matic alarm system that you have? It has nothing 
to do with telephone, has it? 

A. No, your Honor, it is the same as a street 
box out here that you would go to eall the fire at. 

Q. You pull something down? 

A. You pull something down and it records on 
that in our central fire station. 

Q. (By Mr. Castro): Were you at the first sta- 
tion when that alarm was received ? 

A. No, sir, I was not. 

@. Were you in the City of Eureka at that 
time? 

A. Yes, sir, I was sitting at the lunch table in 
my home, 738 West Buhne Street. 

Q. How far is the Fire Department from this 
Enreka Lumber Company Building? 

A. Approximately five blocks in the way of 
travel. 

Q. Did you go to the scene of the fire after you 
heard the alarm? 

A. J was called to the scene of the fire by the 
dispatcher of the Eureka Fire Department. 
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Q. About what time did you reach the scene of 
the fire? [417] 

A. Oh, I would say approximately 12:35. 

Q. Was any of the Fire Department there when 
you arrived ? i VES, Str. 

Q. What units of the Fire Department were 
there when you arrived? 

A. A thousand-gallon La France pumper. There 
was a 1,250-gallon Seagrave pumper. There was a 
65-foot American La France aerial ladder. And as 
I was entering the seene of the fire, a 500-gallon 
Fox pumper was coming up on the scene. 

@. Had lines already been laid when you 
reached there? A. Yes, sir. 

®. What lines had been laid by the time you 
reached there? 

A. To the best of my knowledge four lines were 
laid off of the pumper at the corner of Third and 
Commercial Street. One line was laid off the Sea- 
grave pumper to in front of the Mobhiloil Com- 
pany’s plant, which is right opposite Third Street 
and Broadway. And there was one hne laid from 
the corner of Fourth and Commercial down Com- 
mercial Street, across the lot adjacent to the Eureka 
Lumber Company, and taken off there and carried 
into the building. 

Q. Did you take part in the physical fighting of 
that fire after you arrived? A. I did, sir. 

Q. Did you make any entry into the building? 

A. I did. [418] 

Q. Where did you make the entry? 
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A. Into the back side in the alley adjacent to the 
spur track. 

Q. This diagram that is on the wall, have you 
seen that diagram ? 

A. No, this is my first view of it. 

Q. The bottom represents Third Street, the 
right-hand is Commercial, the top represents the 
railroad tracks. This line to the west represents the 
shed or open part of the building. The line to the 
east represents the room or the office section of the 
building. The doorways are marked ‘‘Doors,’’ and 
have the Roman numerals on them, to which doors 
were attached. This represents the area where there 
was a portable sawmill sitting. With that in mind 
do you think you could indicate where you first 
made your entry ? 

A. Yes, sir, if I may have the pointer. I came 
into this position right back here (indicating). The 
time I picked up this line there had arrived another 
thousand-gallon pumper which was hooked up at 
the corner of Second and Commercial Street. I car- 
ried an inch and a half line, and I had better tell 
the jury we have three sized lines on our equipment 
in the City of Eureka. We have three-inch hose- 
lines, we have 244-inch lines 

The Court: We know you have a pretty good 
fire department there, but where did you go into the 
building? That is what we want to know. [419] 

The Witness: Right here (indicating). 

Q. (By Mr. Castro): That is through Doorway 
Nook A. Doorway No. IIT. 
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Q. How did you get into the door? Was it open 
or was it forced open? 

A. It was forced open. 

Q. What did you find when you got inside that 
doorway ? 

A. A. continuous lot of smoke rolling. I had to 
le and crawl on my stomach to get at this area over 
here. 

Q. You are indicating the south end of the 
northeast room? A. Yes. 

Q@. Was there any fire burning in that room 
when you made your entry up to that point? 

A. No, sir, it was nothing but billowing smoke, 
thick, and plenty of it. 

Q. Did you stay in that room or get out of it? 

A. No, I stayed in that room. I came directly 
over here where there was a ladder. 

Q. You are indicating the southwest corner of 
the room. Where did that ladder go? 

A. That ladder went to a loft above this part 
of the building. 

Q. That part of the building, you are pointing 
to a portion where there was an upstairs office? 

A. Yes, storerooms in the back end. [420] 

Q. Did you make any entry into that office? 

A. I started fighting the fire here and crawled 
up here. 

Q. About midway? 

A. About midway. There are two different par- 
titions in the building. 
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Q. Did you observe any flames when you got into 
the office area? A. Yes, sir. 

Q. Were those flames put out? 

A. Yes, they were. 

Q. Could you tell where the fire was coming 
from as you were fighting it there in that upstairs 
area? 

A. It seemed to be coming right directly across 
this area, right in here (indicating). 

Q. That is indicating from an area which we 
eall the southwest room. Did you go any place else 
after you were upstairs there? 

A. Yes, I kept on working until I met the boys 
that were coming up from this end. 

Q. Indicating coming up 

A. They came up the stairs here, went through 
a doorway, and we proceeded to put the fire out in 
front of the building over the front office as 1t 
shows here on the second story. 

Q. After you put the fire out on the second story 
where did you go? [421] 

A. J went through many parts of the building 
starting to put out spot fires and conduct what we 
call a mop-up. 

@. In the back or the northeast corner room was 
there a loft along that west wall of it right in here? 

A. To the best of my knowledge, no. 

Q. You may sit down, Mr. McBeth, if you will, 
for a moment. Did you remove anything from the 
building while you were there? A. Yes, sia 

Q. Where were you making your removal from? 
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A. We were making our removal here. There 
was—as I remember, there were some toilets, there 
were some louvered windows, there was paint. I 
think mastic. What we did in trying to salvage what 
we could, we started a line right out through the 
door to the men who were working outside, passed 
it ont in that position there so we could salvage 
what was good stuff. 

Q. Did you see that merchandise bemg put on 
anybody’s truck later on? A. Yes. 

Q. Whose truck was that? 

A. I think, if IT am not mistaken, it was Dee 
Jensen’s pickup. 


Q. Did you take pictures while you were there? 

mee yes, Sit 1 did. 

Q. Is that one of your jobs? 

A. Yes, sir. [422] 

Q. One of your jobs in the fire department is to 
take pictures during fires? A. Yes, sir: 

Q. Did you take any pictures of the office down- 
stairs? eres, sit 


Q. Do you have those pictures with you? 

A. Ido. It will be necessary for me to find them. 

Q. (By the Comrt): You did not take those 
pictures while the fire was going on? 

ee NO. sh Aiter. 

Q. (By Mr. Castro): Were they taken the same 
afternoon of the fire? 

A. Yes, sir. These two pictures, sir, are of the 
office upstairs (indicating). 

@. I was asking about the office on the ground 
floor there. That would be the southwest room. 
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A. No, I am sorry, sir. I made a mistake. I did 
not take a picture of that, I am pretty sure. That 
is the warehouse exactly behind—that is the sales 
room, rather, exactly behind the front office. 

Q. Will you point out on the diagram the area 
that is depicted in this photograph? 

A. It would be the area right along this wall. 

Q. Would you take the red pencil and draw a 
line along there? [423] 

A. There were shelves, I would say, up to about 
here. 

Q. May we mark the south end of that line as 
M-1 and the north end as M-2. Were those shelves 
burned ? 

A. Not too bad, sir. Just partially where the fire 
fell through this partition here, and to my mind, 
if I reeall it correctly, it was in about three bad 
positions there. 

Q. Does this photograph which you took show 
the area where the fire burned through? 

A. Yes, sir. 

Mr. Castro: I would like to offer this photo- 
graph in evidence as Defendant’s next in order. 

Mr. Hilger: Do you mind if T see it, counsel? 

Q. Did you observe the condition of the shelves 
as to whether there was merchandise on them? 

A. Yes, sir, there was. 

Q. Does this pieture fairly depict the quantity 
of merchandise ? 

A. ‘To the best of my knowledge, yes. 
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Mr. Castro: I offer it in evidence as Defendant’s 
next in order, your Honor. 

(The photograph referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit V.) 

Q. (By Myr. Castro): Were there some shelves 
in that storeroom shown in that photograph other 
than the ones you took pictures of? [424] 

A. Yes, across over in here. 

Q. Indicating along the east area? 

A. Yes, sir. If my recollection is right, sir, there 
were nail bins over here, and then there was a metal 
shelf down along in this area here. 

@. I show you a photograph taken August 10th, 
I believe Exhibit P. Does that pretty well show the 
over-all condition of those shelves when you were 
there the afternoon of the fire? A. Yessir 

Q. Will vou look at this photograph taken Au- 
gust 10th. Do you recognize what it depicts? 

ee \ CS, 

Q. Does it show some portion of that storeroom? 

A. Yes, sir. 

Q. What portion of the storeroom does that pho- 
tograph show? 

A. It shows this wall over here. 

Q. Indicating again the east wall? A. Yes: 

Q. Was that the type of merchandise that you 
saw in there on the afternoon of the fire? 

en oY cs, Sit 

Q. Was that merchandise left intact there up to 
the time that picture had been taken? 
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A. Yes, sir. [425] 

Mr. Castro: I offer that photograph in evidence 
as Defendant’s next in order. 

(The photograph referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit W.) 

Q. (By Mr. Castro): Did you take a photo- 
graph of any piles of lumber in the shed area on 
that afternoon? A. Yes, sir. 

@. May I see those photographs? 

(The witness handed photographs to coun- 
sel.) 

@. Are these photographs that you just handed 
me photographs of the lumber areas? 

A. Yes, sir. 

The Court: Shed area, you said. 

Myr. Castro: In the shed area, yes, your Honor. 

Q. Was there any merchandise in that room that 
you first entered marked ‘‘ Northeast’’? 

ig NESS Sue, 

Q. What did it consist of? 

A. The main thing that entered into my mind 
were a stock of doors. 

@. IT will show you Defendant’s Exhibit F. Does 
that depict the merchandise which was in there that 
afternoon ? A. Yes, sir. 

@. What area does this photograph depict? 

A. The photograph depicts this area from here 
right straight throngh—not clear through, I am 
sorry, sir—about halfway through, right straight 
through to this front door. 
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Q. That is the west wall of that building? 

pee Yessir, 

Q. Does that show the conditions as you saw 
them immediately after the fire had been put out 
in that area? A. Yes, sir. 

Q. Did you see any indication in that area of 
redwood molding having been stored along that 
west wall? 

A. Not to the best of my knowledge, no, sir. 

Mr. Castro: At this time we will offer that pho- 
tograph in evidence as Defendant’s Exhibit next 
in evidence. 

(The photograph referred to was thereupon 
reccived in evidence and marked Defendant’s 
Exhibit X.) 

Q. (By Mr. Castro): I will show you another 
photograph. Where did you take that picture? 

A. To the best of my knowledge, right in this 
corner. 

Q. That is indicating the northwest corner of 
the shed? A. Yes. 

Q. Was that the only area where you saw any 
lumber stacked along that west wall? 

A. That is the only part where I found any- 
thing along that west wall. [427] 

Mr. Castro: I offer that photograph in evidence 
as Defendant’s Exhibit next in order. 

(The photograph referred to was thereupon 
received in evidence and’ marked Defendant’s 
Hixhipit 2) 

Q. (By Mr. Castro): You are familiar with 
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vertical grain redwood molding? A. Yes, sir. 

Q. Did you find any vertical grain redwood mold- 
ing along that west wall area? 

A. Along the west wall? 

Q. Yes. A. No, sir. 

Q. Did you also take pictures at the base of the 
sawmill ? 

A. Yes, sir, I think I have them here. 

Q. Are they included in this group that you 
gave me? 

A. I am afraid so. Right here, sir. Here is also 
another one. 

Q. Is this taken from a view further back? 

A. Yes. 

Q. Will you point out the area that this view 
shows ? 

A. The area would show this right around in 
here (indicating), the end of the sawmill would sit 
approximately, oh, right about in here. 

@. Would you mark with the red pencil the 
area shown by [428] that photograph? 

A. Right along in here, up to here about like 
this. Your lumber was piled in front as shown in 
the photograph. 

Mr. Castro: We will mark that area M-3. I offer 
that photograph in evidence as Defendant’s Exhibit 
next in order. 

(The photograph referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit Z.) 

The Court: We might as well recess. 
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introduced ? 

The Court: The last one is Exhibit Z. 

Mr. Castro: J have not offered it yet. 

The Court: You have not asked him any ques- 
tions on that. 

Mr. Castro: No, I had not. 

The Court: We will start in on that tomorrow 
morning. 

Mr. Hilger: May I look over those pictures be- 
fore the witness is excused this evening? 

The Court: Yes, to save time, you may do that. 
We will take a recess until ten o'clock tomorrow 
morning, members of the jury. 

(Thereupon an adjournment was taken until 
10:00 o’clock a.m., Friday, September 27th, 
1957.) [429] 


Friday, September 27, 1957—10:00 O’Clock A.M. 

The Clerk: Jensen vs. Boston Insurance Com- 
pany. 

Mr. Castro: Ready for the defendant. 

Mr. Hilger: Ready for the plaintiff. 

Mr. Castro: At the close of the testimony yes- 
terday, your Honor, we had offered in evidence 
certain photographs, and I would ask permission at 
this time to display those to the jury. 

The Court: Very well. 

(The photograph last referred to on the pre- 
vious day was marked Defendant’s Exhibit Z, 
and Defendant’s Exhibits V, W, X, Y and Z 
were thereupon passed to the jury.) 
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HAROLD McBETH 
having been previously duly sworn, was recalled 
and testified further as follows: 


Direct Examination—(Continued) 

@. (By Mr. Castro): Mr. McBeth, I believe you 
had one more photograph of lumber debris which 
we were just looking at when we recessed yesterday 
afternoon. I think this was the photograph. What 
does this view show? 

A. Mr. Castro, this shows the view of the diesel 
engine that runs the portable sawmill. It shows the 
debris of lumber and also a gallon container that 
had the odors of diesel in it. That was picked up 
by myself. [430] 

Q. At this time you would be facing toward 
Third Street when this photograph was taken? 

A. Yes. 

Mr. Castro: We will offer that photograph in 
evidence. 

(The photograph referred to was received in 
evidence and marked Defendant’s Exhibit AA.) 

Q. (By Mr. Castro): How soon after the fire 
was out did you start taking these pictures? 

A. Well, immediately after what we eall the 
mop-up I started to take the pictures, which would 
be approximately, I would say, in the neighborhood 
of between 2:30 and 3:00 o’clock. 

Q. Had anyone disturbed the debris other than 
what the firefighters had been doing? 

A. Not to the best of my knowledge. 
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Q. Was the public excluded from the building at 
that time ? 

A. There were a few that needed to be chased 
out at the time, which happens in all fires. 

Q. Reference has been made here to bathtubs in 
the building at the time of the fire. Did you see any 
bathtubs in the building at the time of the fire? 

Be Ves, Sir. 

Q. How many bathtubs did you see in the build- 
ing at the time of the fire? 

A. To the best of my knowledge there was only 
one, in the [431] rear corner of the building. 

Q. In what room did you see the bathtub? 

A. That would be in the area designated as 
“Kaiser.’’ 

Q. That would be in the room we have marked 
“Kaiser? [eee eS. Sir: 

Q. And would be in the area of the northeast 
corner of that room. I show you a photograph. Do 
you recognize the contents of that. photograph ? 

wel do. 

Q. What area does it show? 

A. It shows this area right in here (indicating). 

Q. That is the hathtub area that you previously 
pointed to? A. Yes, sir. 

Q. As to the plumbing fixtures that you saw 
there, were they new or were they used fixtures in 
that photograph ? 

A. I wouldn’t like to quote, because to the best 
of my knowledge they are just in the same condi- 
tions that IT see them now. 
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Mr. Hilger: I will object to further inquiry 
about this. We do not make any claim for a bath- 
tub. 

The Court: What is that? 

Mr. Hilger: We make no claim for bathtubs or 
lavatories. We do not list it. 

Mr. Castro: The plaintiff in the case testified 
that there were bathtubs, toilets, and things of that 
nature, [432] that were in the building which were 
destroyed in this fire, and I am therefore showing 
what was there in the nature of the article. 

The Court: If there is no claim, isn’t this time- 
consuming ? 

Mr. Castro: They are waiving their claim and I 
want to show the condition. 

Mr. Hilger: How can you waive a claim without 
ever having made it? 

The Court: I will sustain the objection. I do not 
see any point in wasting time on something that is 
not involved. 

Mr. Castro: I ask that the photograph be marked 
for identification. 

(The photograph referred to was thereupon 
marked Defendant’s Exhibit AB for identifi- 
cation.) 

Q. (By Mr. Castro): Did you find any toilets 
other than what was used at the building itself? 

Mr. Hilger: Same objection, your Honor. 

The Court: No claim made to any bathtubs? 

Mr. Hilger: No claim is made for any bathtubs, 
no claim is made for anv toilets. 
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The Court: What are we taking up time on that 
for? 

Mr. Castro: The testimony by the plaintiff was 
that there were such things in the building at the 
time of the [433] fire. That is why I am offering 
this testimony. 

Mr. Hilger: This witness has already testified he 
helped remove some of them outside the door, so 
they were removed. 

Mr. Castro: Let the witness testify, Mr. Hilger. 

Mr. Hilger: Objected to as immaterial. 

The Court: He has already testified that there 
were some bathtubs. 

Mr. Castro: No, he has not. 

The Court: Somebody testified that there were 
bathtubs and they moved them out through the 
door, and they were taken away in a truck. The 
plaintiff does not make any claim for them. I will 
sustain the objection. 

Q. (By Mr. Castro): Mr. McBeth, were any 
bathtubs moved out through the Commercial Street 
door? Poe No. Sir: 

Q. Mr. McBeth, were any toilets moved out 
through the Commercial Street door? 

A. Yes, sir, there was one new toilet and toilet 
bowl. 

The Court: I have sustained an objection to 
that, counsel. 

Q. (By Mr. Castro): Were there any other toi- 
lets moved out? 

The Court: I have sustained an objection to this 
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line of inquiry. Why waste time on it? We are not 
concerned [434] with it. There might have been a 
thousand things there in the place. If they are not 
involved in the claim against the insurance com- 
pany, there is no point in going into them. 

Q. (By Mr. Castro): Do you recall two electric 
motors in the building after the fire? 

A. Yes, sir. 

Q. I show you Exhibit D. Can you identify 
those materials in that exhibit? 

A. Yes, sir, sitting right back here in the corner. 

@. Would you put an X over those motors? 

The Court: Well, they are there. This takes up a 
lot of unnecessary time. They are there. The wit- 
ness has testified that they are there. 

Mr. Castro: The plaintiff denied that they were 
in that location, your Honor, so I was asking the 
witness to identify them in the photograph. 

Mr. Hilger: The plaintiff has not denied any- 
thing. The plaintiff in fact insists the motors were 
there, your Honor. 

Mr. Castro: May we mark them, your Honor, as 
X-1 on Exhibit D? 

The Court: You take a lot of time with this, Mr. 
Castro. I have already ruled on it. Pass on to some- 
thing else. 

Q. (By Mr. Castro): Mr. McBeth, did you find 
any redwood molding in the building after the fire? 

A. Yes, there were types and pieces of molding. 
How much [485] I couldn’t tell you. 

Q. Was that molding located at any partienlar 
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point of the building? A. Yes. 

@. Where was that debris located? 

A. Throughout this area adjoining the sawmill 
and throughout in here (indicating). Some of it was 
scattered by our men, as it was necessary to turn it 
over to put the fire out. 

Q. Is that some of the material which is shown 
in the photographs which have just been intro- 
duced? A. Yes, siz. 

Q. <As to the end of the sawmill area? 

A. Yes, sir. 

Q. Did you find any evidence of redwood mold- 
ing between the sawmill and the east partition or 
the dividing partition between the halves of the 
building ? 

A. Not to the best of my knowledge. 

Q. i will show you a photograph. Do you recog- 
nize the contents of that photograph? 

A. Yes. 

Q. Does that show the area between the sawmill 
and the partition dividing the two halves of the 
building ? Hot does, sir. 

Q. Is that substantially the eondition of that 
area immediately following the fire? [436] 

ee YS, Sir. 

@. In the foreground of that picture there is 
some limber there. Is that the same lumber you 
have referred to in your previous testimony as he- 
ing at the end of the bunker? A. Yes, sir. 

Mr. Castro: I offer that photograph in evidence 
as Defendant’s Exhibit next in order. 
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(The photograph referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit AC.) 

Q. (By Mr. Castro): Following this fire did 
you have any discussion with Hyrum Jensen con- 
cerning the care of the property? A. Yes, sir. 

@. Who was present at that discussion ? 

A. Captain Ritchie, for one man, myself, and if 
I am not mistaken there was one police officer. 

Q. Where did the discussion take place? 

A. As I remember it, in front of the building on 
Third Street. . 

Q. That is the scene of the fire? 


A. Yes, sir. 
Q. Would you state what was said at that time 
and place? 


Mr. Hilger: When was it? 

Q. (By Mr. Castro): Tell us approximately 
when that [437] was with relation to the fire. 

_ A, Well, it was in the afternoon right after the 
fire before 5:00 p.m. I cannot state the hour. 

Q. Will you state what was said at that time and 
place concerning the care of that building and its 
contents ? 

A. Yes, sir. I told Mr. Jensen it would be neces- 
sary for him to put a watehman on duty to protect 
his property. 

Q. At any time have you told Mr. Jensen that if 
he would put up signs to keep people out and to 
board the doors the insurance company would take 
over the care of the property? A. No, sir. 
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Q. Were you present at any discussion between 
Mr. MeMullin and Hyrum Jensen? 

A. Yes, I am positive I was. 

Q. At that discussion 

Mr. Hilger: When? 

Q. (By Mr. Castro): Approximately when did 
it take place? 

A. Immediately preceding the fire when the ad- 
justers were called in. 

@. (By the Court): You mean after? 

A. Yes. I am sorry, sir. 

Q. (By Mr. Castro): Where did it take place? 

A. If I am not mistaken, it took place in front 
of the building, too. [488] 

Q@. That is, the scene of the fire? 

A. At the scene of the fire. 

@. In that discussion was there any statement 
by Mr. MeMullin or yourself that MeMullin and 
you would take care of the care of the building? 

A. No, sir, not to the hest of my knowledge. 

The Court: Who was MeMullin? 

Mr. Castro: He was the adjuster who was as- 
signed from the Eureka office, your Honor, of the 
adjustment bureau. 

Q. (By the Court): You would not have any- 
thing to do with taking care of the building, any- 
how? 

A. No, it wasn’t our duty. 

Q. But there was a conversation between the 
adjuster of the insurance company 

A. Yes, sir. 
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Q. and the plaintiff? A. Yes, sir. 

Q. (By Mr. Castro): At any time after the fire 
did you tell Hyrum Jensen that it was all right for 
him to give away any of the property that was left 


in the building? A. No, sir. 
Q. With reference to Harold Dee Jensen, were 
you acquainted with him? A. Yes, sir. 


Q. Following the fire did you have any conver- 
sation with [439] Harold Dee Jensen? 

Mr. Hilger: TI object to that as being hearsay as 
regards Hyrum. . 

Mr. Castro: It is admissible against Harold Dee 
Jensen, your Honor. 

Mr. Hilger: It is not binding on Hyrum, your 
Honor. 

The Court: Unless you lay some foundation I 
would hold that that is hearsay. 

Mr. Castro: As to Harold Dee Jensen? 

The Court: As to the plaintiff in the case. 

Mr. Castro: The third party defendant is Harold 
Dee Jensen. 

The Court: Unless you lay some foundation for 
your so-called third party claim, I would hold that 
it is hearsay. 

Mr. Castro: Is that your ruling, then, your 
Honor? 

The Court: That is what I said. 

Q. (By Mr. Castro): Following the fire did you 
have any discussion with Harold Dee Jensen in the 
presence of Hyrum Jensen ? 
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A. Yes, I am positive we did, relating to names 
of—— 

Q. (By Mr. Hilger): When was this discussion, 
before we go into what was said? 

A. Right after the fire, Mr. Hilger, when we 
were locking for witnesses. 

Q. The same day? [440] 

A. The same day. 

Myr. Hilger: Thank you. 

Q. (By My. Castro): Was there any discussion 
at that time relating to the subject of the time 
Hyrum Jensen Ieft the building or Harold Dee 
Jensen left the building? A. Yes, sir. 

Q. Would you state what the discussion was as 
regards that subject? 

A. As T reeall it, in asking Mr. Hyrum Jensen 
his time of leaving the building, as near as I can 
recall the statement, he left with his grandson 
Stevie and one other young chap and went to lunch 
at approximately 11:40. 

Q. Did Harold Dee Jensen state approximately 
the time he left the building on that occasion ? 

A. Yes, he stated within the vicinity of between 
five minutes to 12:00 and five minutes after 12:00. 

Q. Immediately following the fire did yon make 
any investigation to determine the point of origin of 


this fire? A. Yes, sir. 
Q. Is that one of your duties in the Fire Pre- 
vention Bureau? Te AOR Cine 


Q. Did you make any investigation to determine 
the cause of the fire at that time? A. Yes, sir. 
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Q. Was that one of the reasons you took some 


of these [441] pictures? AS Yes sin: 
Q. Have you had training in determining the 
point of origin of a fire? A. Ihave, sir. 


Q. Have you had training in causes of fire? 
A. Yes, sir. 
Q. And that has extended over a period of how 


many years? A. Fourteen years, sir. 
Q. Do you attend schools and meetings concern- 
ing those subjects? A. Yes, sir. 


Q. What training do you receive in that regard? 

A. We have one yearly course in the southern 
area at the University of Los Angeles, in the north- 
ern area at the University of California at Berke- 
ley in arson and fire investigation procedures. 

Q. How long a period do those courses extend? 

A. Eight-hour periods for five days. 

@. During the course of each year do you have 
other instruction ? 

A. We have quarterly meetings of what is 
known as the Northern California Division of Fire 
Prevention Bureaus. 

Q. And did you make any investigation to deter- 
mine where the fire originated in the biulding? 

A. Yes, sir. 

The Court: He has already answered that. He 
said he did. 

Q. (By Mr. Castro}: What investigation did 
you make in that respect? 

A. Well, in making the investigation you always 
look 
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Q. (By the Court): That is not the question. 
What did you do? A. What did I do? 

Q. That is right. 

A. Is it permissible to point to the area that I 
started in on? 

Q@. Yes, that is what he wants to know, what 
you did. 

A. J went into this area here where the deep- 
seatedness of the burning was, to see if I could find 
anything that would prove that it was a set fire. 

@. (By Mr. Castro): Will you put an X at 
that mark. Mark that M-1 on Exhibit A. 

At this point, your Honor, I think Exhibit A has 
only been marked for purposes of identification. 
I would like to offer it at this time in evidence. 

(Defendant’s Exhibit A for identification 
was thereupon received in evidence.) 

Q. (By Mr. Castro): What else did you do? 

A. I took out pieces of board in this area, dug 
into the [443] ground underneath the floor m this 
area, cut out partitions in the floor, I sent pieces to 
the Criminal Identification Investigation Bureau in 
Sacramento, who has a laboratory, to determine 
whether there was particles in there that would 
cause—add fuel to the fire. J waited for an answer 
and report back. 

Q. What conclusion did you reach as to where 
the fire originated in the building? 

Mr. Hilger: I object to that until we find what 
he did to find where it originated. Apparently his 
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testimony so far was as to cause, what he did to 
find the cause. | 

Q. (By Mr. Castro): Did you make any obser- 
vation of the course of the fire? A. Vester 

Q. How did you make your observation as to the 
course of the fire? 

A. As to the deep-seatedness of the burn in the 
avea adjacent and the way it crawled, the prevaihng 
winds that were in the building at the time. 

Mr. Castro: May we mark this room with an 
SW representing the southwest room, your Honor. 

Q. Did you go into the upstairs area of the 
building to see where the fire had come? 

A. Yes, sir. 

Q. After doing that did you reach any opimicn 
as to where the fire originated? [444] 

A. Yes, sir. 

Q. What is your opinion as to where the fire 
originated ? 

A. Right in this area here (indicating). 

Q. You are indicating in the northern portion of 
the room marked SW. Would you circle the area 
that you have reference to? 

A. (The witness did as requested.) 

Mr. Castro: I wiil mark that cirele M-2. 

Q. Would you state the basis of your opinion 
that the fire originated in that room? 

A. Yes. 

Q. Will you go ahead and state it? 

A. Well, the deep-seatedness of your burn com- 
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pletely in this room and the amount of heat that 
forced it to crawl up into the other room, right up 
above here, showed the great amount of fire that 
was in this area here (indicating). 

Q. This photograph and Exhibit P show the 
area where the fire penetrated from the southwest 
room into the storeroom? A. Ves, sir: 

Q. At the point which has been marked H-1. 
Now, did you take a photograph which indicated the 
course of the fire towards the east side of the 
building? A. Yes, sir, 1 think I have. 

Q. May we see that photograph? What does that 
photograph show? 

A. This photograph indicates the stairway that 
goes up into [445] the upper offices and also the 
partition between the wall. 

Q. Which partition is that? Will you point that 
partition out? A. Right here (indicating). 

Q. That is the partition between the southwest 
room and the storeroom, and you were facing in 
what direction when that photograph was taken? 

A. JI would be standing in this area here taking 
the picture (indicating). 

Q. You were facing in a general easterly direc- 
tion? A. Yes, sir. 

Q. And you were standing at approximately the 
partition dividing the two halves of the building? 

A. Yes, sir. 

Mr. Castro: I offer this photograph in evidence 
at Defendant’s Exhibit next in order. 
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(The photograph referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit AD.) 

Q. (By My. Castro): You handed me a second 
photograph. What area does it show? 

A. The area particularly above what is written 
as “Kaiser’’ right in here (indicating). 


@. Is that a loft area? A. Itis. [446] 
Q@. And that is over in the room where the Kai- 
ser was located? A. Yes, sir. 


@. In what direction was that view taken? 
A. That was taken with me standing in this 
position. 
You were standing 
Approximately at the head of the stairs. 
And you were facing generally north? 
Generally north. 
Is that a true picture of what you saw that 
afternoon ? we Ves. sii 
Mr. Castro: I offer in evidence as Defendant's 
Exhibit next in evidence. 
(The photograph referred to was thereupon 
received in evidence and marked Defendant’s 


OPOoPo 


Exhibit AE.) 
Q. (By Mr. Castro): Did you find any burning 
in the room marked “Northeast’’? A. No, sir. 


Q. Did you find any burning in the room which 
we have referred to as ‘‘Store’’ except at the point 
“FT-179 

A. Only right in this area above the office, the 
partition underneath the floor. 
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Q. Did you find any evidence of burning below 
the wall on any of the floors? [447] A. No. 

Q. Did you find any evidence of burning over- 
head in the area of the room which I am pointing 
to which has been referred to as an office of Dee 
Jensen and a closet? A. Yes, sir. 

@. Where did that fire come from that was in 
that area? 

A. It erawled through, it crawled down from 
the roof and the stairway back like that between 
partitions of the eciling. 

Q. Was this room which was marked SW com- 
pletely burned in the sense that the walls and the 
roof and the ceiling area in there was burned? 

ie CS, SIT: 

Q. Was there any evidence to indicate that the 
fire had progressed overhead from the room SW at 
the south end of that room over the top of the 
office ? 

A. Yes, crawled back, back over into this area 
here, crawled through and underneath the partition 
which was made, if I am not mistaken, of two-by- 
eights. 

Q. Do you have any photograph of that particu- 
lar area that we have been referring to as the over- 
head in the office ? A. Ihave three, sir. 

Q. What room do they show that overhead ? 

A. That shows the office, or the overhead of the 
office, plasterboard dropping down. 

Q. That is the upstairs office? [448] 

ee Yeswcit 
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Mr. Castro: I offer it in evidence as Defendant’s 
Exhibit next in order. 

(The photograph referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit AF.) 

The Witness: This shows the walls of the office. 

Q. (By Mr. Castro): That is the same office? 

A. That is the same office. 

Mr. Castro: I ask that it be made an exhibit. 

(The photograph referred to was thereupon 
reccived in evidence and marked Defendant’s 
Exhibit AG.) 

The Witness: This shows the partitions adjacent 
over here to the office upstairs. 

Q. (By Mr. Castro): Facing in a general 
northerly direction ? A. Yes, sir. 

Mr. Castro: TI offer it as Defendant’s next in 
order. 

(The photograph referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit AH.) 

Q. (By Mr. Castro): I show you a photograph 
taken on Angust 10, 1956. [449] 

The Court: Mr. Castro, I would say that the 
ease at this point has reached the point where there 
are so many photographs in evidence that it would 
take a jury weeks to have testimony read back to 
them to find out what every photograph of these 
thirty or forty odd photographs that have been 
offered in evidenee here cover, and many of them 
are duplicated. I think the case could have been cov- 
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ered by just a few photographs that are important. 
However, you can cover as many as you want. 
I will give the best instructions I can to the jury at 
the time the matter goes to them on the subject. 

Mr. Castro: This is the only photograph of the 
area of the closet and downstairs office. 

The Court: It may be the only photograph, but 
the question is the materiality of all the photo- 
eraphs, there being so many of them. 

Mr. Castro: We will offer it in evidence as De- 
fendant’s Exhibit next in ordcr. 


(The photograph referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit AI.) 


Q. (By Mr. Castro): In the debris which you 
found at the end of the bunker and in the wall area 
did you find any containers in that debris? 

Yes, sir. 

What container did you find in that debris? 
I found a gallon ean. 

Was that an open-top can? 

An open-top can. 

Was that found on top of the debris or was 
it down in the debris? 

A. It was on top of the debris. 

The Court: AA I think is the one you are look- 
ing for. 

Q. (My. Castro): You took a specific photo- 
graph on that question, did you? 

The Court: You offered a photograph in evi- 


OPOoOPor 
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dence that showed the diesel engine with a can 
there. That was AA. 

Mr. Castro: That was another photograph. 

The Court: JI thought that is what he was refer- 
ring to. 

Q. (By Mr. Castro): Will you designate on the 
diagram the approximate location of the can that 
you found at the end of the bunker? 

A. I would say right in this area here (indicat- 
ing). This is supposed to be the sawmill. The diesel 
engine sticks out here. Right in that area here (in- 


dicating). 

Q. Is that the can which is shown in Exhibit 
AA? That is one of them? A. Yes. 

Q. Did you find another can in the debris at the 
end of the [451] bunker? A. Yes, sir. 

Q. Did you take a photograph of that can in 
position ? A. Yes, sir. | 


Q. Will you mark the general location of that 
can? 

A. On the opposite side of the diesel engine that 
sticks out from the sawmill. 

@. Is this the photograph that yon took of that 
ean in position ? me lthis, si 

Mr. Castro: I offer it in evidence as Defendant’s 
Exhibit next in order. 

(The photograph referred to was thereupon 
received in evidenee and marked Defendant’s 
Exhibit AJ.) 

Q. (By Mr. Castro): Did that can contain any- 
thing? Zi 
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A. Yes, it contained a rag and odors of diesel 
fuel in it. 

Q. Was that an open-top can? 

A. It was, sir. 

Q. Did you find any container of fuel in the 
room marked “Kaiser’’? A. Yes, sit. 

Q. What did you find in the room marked 
‘‘Kaiser’’? 

A. I found a two-gallon can along the partition 
of the wall, approximately in this area here. [452] 

Q. Will you put an X there. I will mark that 
M-4. Put an X in the position in which you found 
the one-gallon can with the rag in it at the end of 
the bunker. 

A. Right there (indicating). 

Q. I will mark that with a circle M-5, and the 
one-gallon can that you said you found in the area 
of the diesel 

A. If you designate that as the sawmill motor 
that sticks out, it was right in here. 

Q. We will mark that M-6. Was the container 
that you found in the Kaiser room, the two-gallon 
container at M-4, was it open or closed? 

A. It was closed. 

Q. Did you find or did you look at the gas tank 
of the Kaiser automobile? A, Yesweur 

Q. Was the cap on or off the gas tank? 

A. The cap was off. 

Q. Did you find any containers in the room SW ? 

them Ves asians 
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Q. What containers did you find in the room 
SW? } 

A. One 50-gallon drum with gasoline in it and 
with a pump in it. 

Q@. Was the pump tightly affixed or had it been 
loosened ? A. It was loosely. 

Q. Did you find a five-galion container any place 
in the [453] building? A. Yes, sir. 

Q. Where did you find the five-gallon container? 

A. In the area here (indicating). 

Q. Will you mark an X there? Designate that as 
M-7, representing the five-gallon container. Was it 
open or closed? A. It was open. 

Q. What did it contain? 

A. It had odors of diesel fuel in it. 

Q. Did you find any other containers in the 
building with fuel, inflammable fuels with relation 
to the areas we have been talking about? 

A. Yes, sir. There was a workbench in the area 
in here that had an open-top, five-gallon can in this 
area, right in here, adjacent to the bench. 

Q. Will you mark that with an X. Would you 
designate where you foutid this 50-gallon can ? 

A. (Witness indicating.) 

Q. M-9. Did vou find any other can or con- 
tainer with inflammables in the building? 

A. Y@s sir, 

The Court: Counsel, I do not want to be critical, 
but this is taking an inordinate amount of time. 
You could ask one question of the witness, ‘“‘Tell us 
the cans you found,” and he could answer it in one 
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question and answer, but you go on [454] each one 
separately and that is time-consuming. Can't you do 
it all in one question? T could do it. 

Mr. Castro: I would just ask the witness how 
many cans did you find there and where are they 
located. 

The Court: And he can answer it all at one time. 

Q. (By My. Castro): If vou found any other 
cans, will you designate each of the other cans that 
you found? 

A. There were cans of mastic, which is inflam- 
mable, on the floor here (indicating). 

Q. Would you mark an X there, please, and put 
an M-10 over 1t? 

A. There were a few inflammables of paint over 
in this area on the shelves and on the steel stands 
that were in here. 

Q. You are indicating in the store part? 

A. In the store, yes. There were some piled 
along the shelving here, and others on steel stands 
that were in this area here. 

Q. Did you find anything with regard to the 
containers in the storeroom which would indicate to 
you that they had contributed to the fire ? 

Mr. Hilger: I will object to that as leading and 
suggestive. Just ask what he found out about the 
cans. 

The Court: JI think we can use our common 
sense. If you have a fire, and the fire starts going, 
and there is some inflammable material in it, the 
inflammable material is [455] going to burn. 
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Mr. Castro: That is just the point, in that loca- 
tion. 

The Court: It does not take a Philadelphia law- 
yer to decide that. He has stated there was a quan- 
tity of paint and inflammable oils and some gaso- 
line and some oil on the premises at the time. 

Q. (By Mr. Castro): Were the paint containers 
burned up in the storeroom? 

A. No, they were not. 

Q. Were the other inflammable things in the 
storeroom burned up? 

A. Not all of them, no. 

@. Will you go ahead and designate anything 
else you wish in relation to inflammables? 

A. Well, there was a considerable amount of oil 
—well, let’s say inflammables—that could add fuel 
to the fire in the area they had been working. 

Q. (By the Court): What do you mean by 
that? Do you mean it was in cans? 

A. No, your Honor, it would be through working 
conditions, running the sawmill and greasing. 

Mr. Hilger: Grease and dirt. 

Q. (By the Court): Greasing material? 

A. Yes, sir. [456] 

Q. There is nothing unusual about that, is there? 

A. No, sir. 

The Court: Why do you take up time on that, 
then? 

Q. (By Mr. Castro): Have you designated each 
of the items that you deemed unusual in finding 
out the cause of the fire? 
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A. With the exception that I failed to point out 
one other 50-gallon drum which sat adjacent to the 
motor of the sawmill. 

Q. Are there any other items that you felt had 
any significance in this fire with regard to inflam- 
mables ? 

The Court: So that I understand what he is talk- 
ing about, there was merchandise and oil in there, 
in this building, that was of an inflammable nature. 
It was part of the stock in trade. 

Q. Isn’t that right? Ae Wrohte sing 

The Court: Why do we have to take up time 
on that? There is nothing wrong about a man 


Mr. Castro: We except to the remarks of the 
Court in that regard. 

The Court: I am just trying to save time. It is 
taking an inordinate long time to bring out. What 
apparently you want to bring out is the witness’ 
opinion as to the cause of the fire. Now, why 
don’t you ask him that? 

Q. (By Mr. Castro): Will you state your opin- 
ion as to [457] the cause of the fire? 

A. No, I cannot. 

Q. Did you form any opinion at all as to whether 
the inflammables took part in the origin of the fire? 

Mr. Hilger: I object to that. He has already 
answered he hasn’t got an opinion. 

The Court: Sustained. 

Q. (By Mr. Castro): Did you find any indica- 
tion in the room marked SW as to whether the 
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flammables had been placed on the floor of that 
room ? 

Mr. Hilger: I object to that as having been 
asked and answered and covered. 

The Court: He has already testified as to where 
he saw the various cans of material that was in- 
flammable in the place. I think it has been an- 
swered. I will sustain the objection. 

Q. (By Mr. Castro): Did you find any indiea- 
tion in the room marked SW of inflammables that 
were not in containers? 

Mr. Hilger: I object to that. He has testified 
fully as to all the inflammables. By “inflammable” 
what do you mean, counsel? <A piece of wood will 
burn. 

The Court: I will sustain the cbjection on the 
ground it is cross-examination of his own witness. 
The witness has already testified that he has no 
opinion as to the cause of the fire. [458] 

Mr. Castro: I am not asking him as to his opin- 
ion as to the cause of the fire, your Honor. I am 
asking him the question as to whether he found 
any indication of inflammable fluids on the floor of 
the room marked “Southwest’’? which were not in 
containers. 

Mr. Hilger: I am going to object to that as 
being too indefinite. What is an inflammable? It 
ean be a piece of wood. It can be anything. If 
it is liquid and not in a container, then it is going 
to run all over everything and be burned up in the 
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fire. What do you mean by an inflammable, coun- 
sel? 

The Court: I have sustained the objection. I 
do it on the ground that there has to be an end 
to an examination at some time. I grant counscl 
have great leeway and all that, but in view of the 
witness’ testimony that he has no opinion as to the 
cause of the fire, I think a detailed examination 
unduly prolongs the matter. 

Q. (By Mr. Castro): In the room marked 
‘Southwest’ did you find any heating units in that 
room ? 

Mr. Hilger: Any what? 

My. Castro: Heating units. 

A. Heating? 


Q. Yes. A. No. 
Q. Like stoves, heaters, or anything of that 
kind. [459] Ave NG, sir, 


Q. Did you find any gas lines, natural gas, bu- 
tane gas, or any other types of gas lines entering 
the room marked ‘*Southwest’’? A. No, sir. 

Q. Did you find any indication in the room 
marked “Southwest”? that there was burning rght 
on the floor of the room? A) Yess. 

Q. In what area did you find the floor of the 
room burned? A. In thisrea right here. 

Q. Will you mark that area with a red pencil? 
Will you also mark it M-11? Did you form any 
opinion as to the cause of that burning on the floor 
there? A. Yes, sir. 

Q. What was your opinion? 
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A. There must have been fuel added to it on 
account of its burning deeply underneath, more 
so than on top. 

Q. What type of fuel? 

A. It should have been a fuel of inflammable 
nature. 

Q. Ordinarily does the floor of a room burn in 
a fire of this nature? 

Mr. Hilger: I am objecting to that as being 
entirely too indefinite about what ordinarily would 
happen. If he wants to know what happened in 
this case 

Mr. Castro: I will withdraw the question. 

Q. What is there about that type burning that 
indicates to [460] you 

Mr. Hilger: I will object to that as leading and 
suggestive. Ask him what it indicates to him. 

Mr. Castro: If you want to ask the question, I 
will ask it that way. 

Mr. Hilger: “What does that indicate to you?” 

The Court: He did not finish his question. 

Mr. Hilger: If he had been allowed to finish it, 
the damage would have been done. He would have 
led and suggested. 

The Court: I think this witness can take care 
of himself. 

Q. (By Mr. Castro): What was the significance 
of the burning that you saw in the floor of that 
area M-11? 

A. I took sawed pieces of boards ont of the 
flooring and also the sill, out of here and under- 
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neath. After cutting this out, all the deep-seated- 
ness of the burn which, in testing a fire, the deep- 
seatedness of a burn, we use the point of a knife, 
and all of it seemed to be on the underneath area 
instead of on the top. 

Q. Did you reach any conclusions as to how it 
happened to burn in that manner there? 

A. It would have had to have some type of fuel 
added to it to burn that deeply in that area. 

The Court: If there were fuel spilled on the 
floor that would cause it, wouldn’t it? [461] 

A. Not necessarily, your Honor, not on top. It 
would burn on top, consume the fuel on top, and 
then what was underneath, the first fire would take 
off on top, namely, and consume the fuel; but the 
other had gone down through the floor, run around, 
soaked in there, and would cause excessive burning. 
You mean the under side of the floor? 

Y esimsiix 

Was that the ceiling of the room below? 
No, the ground floor. 

You are talking about the ground floor? 
The ground floor. 

What was under the ground floor? 
Dirt—dirt and two-by-twelve—there is a 
floor made of two-by-eight, two-by-tens, two-by- 
sixes, two-by-twelves put on six-by-: 

Q. Is there room for someone to get between 
the floor and the dirt? A. Not very well. 

Q. Assuming that someone put some liquid 
there, how would they do that? 


POPOPOPS 
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A. Well, they would watch in the areas where 
there were cracks in the floor and pour it through 
the cracks of the floor. 

Q. Some of it would get on the top as well, 
wouldn’t it? 

A. Yes, but in the area where it is on top, it 
would have a faster chance to evaporate and burn 
faster, because it is a [462] proper mixture. It is 
like your automobile. There is a point in here, if 
necessary, if you don’t have the proper mixture in 
running your automobile, your car won’t run right. 
It is the same ease. 

Q. It would take an _ extraordinary mind, 
wouldn’t it, to figure out if you poured some inflam- 
mable liquid down through a crack in the floor 

Mr. Castro: I do not think it would take any 
extraordinary mind to figure that out. All they 
have to do is pour it on top of the floor. 

The Court: That prompted my question. If it 
was poured on top of the floor, the top would burn, 
too. 

Mr. Castro: Yes, it would, but it didn’t burn 
as deep as it did underneath. 

The Court: All right. Go ahead. 

Mr. Castro: I believe those are all the questions 
I have on direct examination. 

Mr. Hilger: May I have Exhibit X through about 
AJ or something. 


Cross Examination 
Q. (By My. Hilger): Is that a true picture of 
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the north end of the building right after the fire 
(handing photograph to witness) ? 

A. Yes, sir. 

Mr. Hilger: I introduce that as Plaintiff’s next 
[463] in order. 

(The photograph referred to was thereupon 
marked Plaintiff's HWxhibit 21.) 

Q. (By Mr. Hilger): Referring to Defendant’s 
Exhibit Z—— AS Ves. sir: 

Q. That is limber, molding, and ashes from 
same located in the west part of the building? 

A. Yes, sir. 

Q. Defendant’s Y—that likewise is lumber and 
ashes from lumber on the west side of the building ? 

A. Which corner, sir? 

Q. In the west half of the building. 

A. In the west half of the building? 

Q. Yes. Aue Yes. 

Q. Defendant’s X—that is the west wall of the 
building, isn’t it? 


A. Yes, sir, facing Third Street. 
Q. That shows the southwest wall, or does it 
not? A. Of that front door. 


It does not show this portion here, does it? 
No, sir. 

Except partially in the foreground? 
Partially in the foreground. [464] 

Where you observe the stickers in the ashes? 
Yes, sir. 

T show you Defendant’s Exhibit AC. That 
is more lumber and redwood in the west portion 


OPFPOPOPOZ 
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of the building, looking south from the north part 
of the building towards the sawmill? 

A. Yes, with the exception of this, Mr. Hilger, 
which fell down from the roof. 

Qe Yessir, 

Mr. Hilger: May I show Exhibit 21 to the jury 
at this time, your Honor? Pardon me one moment 
before I do. 

Q. That is lumber lying on the ground there 
throughout the doorway area, isn’t it, leading into 
the building? A. This is not lumber. 

Q. I did not ask you about that. 

A. No, but I want to make my statement proper. 

Q. I asked you if that was lumber there. 

A. Part of that is lumber and part of it doors. 

Q. And that is lumber that you can see leading 
back into the building there, isn’t it? It appears 
to be. A. It appears to be, yes. 

Q. I show you Defendant’s AG. That is the 
upstairs office, isn’t it? A. Yes, sir. 

Q. As it appeared right after the fire? 

A. Yes, sir. [465] 

Q. Perhaps you could help me find the down- 
stairs office, about the last one produced, Defend- 
ant’s AI. That is this corner office down here, is 
it not, on the downstairs? A. Yes. 

Q. And the identification tag was put on the 
bottom right of the picture. Now, then, Mr. Me- 
Beth, the prevailing wind on that day was blowing 
from this direction, wasn’t it? 

A. The northwest, yes. 
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Q. That was the northwest and it was blowing 
towards this way (indicating). A. Yes. 

Q. It would be natural for the fire to be travel- 
ing in the direction the wind was traveling, correct ? 

A. Correct. 

Q. And it would be natural for it to be travel- 
ing in this direction? A. Yes. 

Q. The roof over this area was not burned off, 
was it? A. Over this area? 

Q. Over this area. It did not fall in and eol- 
lapse as it did over this area? 

A. I think you will find, sir, in one of the photo- 
graphs the area over the top of this is down. 

Q. And the entire area over here is down, isn’t 
it? A. No, I don’t think so. [466] 

Q. Let us look at some pictures. Where are the 
plaintift’s color photos? Mr. McBeth, you recog- 
nize this picture? I am showing you Plaintiff’s 
Exhibit 14. I think that was taken standing over 
here in probably the southwest corner looking 
northeast toward the part that is behind the parti- 
tion. Do you have yourself oriented to that? 

A. There is the partition, yes. 

Q. You will observe the roof is partially gone, 
but the lumbers thereof are still 1n place over the 
partitioned area. A. Ves. 

Q. And you will observe even the roof lumbers 
are collapsed over this entire area here. 

A. Yes, sir. 

Q. Do you observe that? A. Yes, sir. 
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Q. The heat of the fire would follow the direc- 
tion of the wind ordinarily, wouldn’t it? 

A. Yes, 

Q. You would ordinarily expect the greatest heat 
to be on this side? A. Yeor aie 

Q. In fact, it was so hot your men couldn’t get 
in here. They had to come around over to make 
their entrance? ‘AL No; Sims 

Q@. Do you think the first hoses came through 
here (indicating) ? [467] A. No, sir. 

@. Were you there when the first hoses went 
through ? : 

A. No, but in talking to our men 

Q@. I don’t want to know what you talked to 
your men about. 1b want to know if there were not 
three or four hoses taken in through a hole that 
they kicked in the wall through here. 

A. That I couldn’t answer, sir. 

@. The greatest heat of the fire went in this 
direction ? A. Yes, sir. 

@. And yet the roof lumbers were not burned 
over here at the point where they collapsed ? 

A. That is right. 


Q. But these were over here? A. Yes, 

Q. You observed a 50-gallon drum of gasoline 
in this area? A. Yes, sir. 

Q@. And that had gasoline in it after the fire, 
didn’t isd A. Yes, sir. 

Q. It did not burn? A, Yes, itedids 


@. It did not burn? 
A. It did burn. Not completely, though. 
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Q. You mean the gasoline just burned partly 
and quit? A. When it was extinguished. 

Q. Do you have a picture of that can? 

A. Yes. You took it away from me. 

Q@. That 50-gallon drum had a top on it, didn’t 
it, and had a pump on it? 

A. It had a pump on it. 

Q. There was a closed 50-gallon drum; it wasn’t 
sitting there without a top? A. No, sir. 

@. And it had a pump in it? 

A. Yes, a little hand pump. 

Q. That pump had a hose on it? 

A. Not a hose; a spout. 


Q. A spout? A. Yes. 
Q. And that had gasoline in it after the fire, 
didn’t it? A. And water. 


Q. It had gasoline in it, didn’t it? 

A. Yes, and water combined. 

Q. And the gasoline hadn’t burned, had it? 

A. Some of it had, yes. 

Q. Some of it was still there after the fire? 

A. I grant you, sir, but still some of it had 
burned. 

Q. You did not put out the fire in that area, 
did you? 

A. I was working in the area, sir. 

Q. I thought you crawled on your hands and 
knees over here. [469] 

A. Myr. Hilger, you must remember I am all 
through there. It is necessary for me to go every 
place. 
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Q. I thought that was the hottest part of the 
fire, Mr. McBeth. A. It was. 

Q. So it did not burn the gasoline in that drum? 

Mr. Castro: The question has been asked and 
answered. 

The Court: Yes, it has. 

Q. (By Mr. Hilger): You say you found a rag 
in a can over in this direction. A. Yes, sim 

Q. And the rag was not burned? 

A. Yes, it was. 

Q. You meant you found the remains of a rag? 

A. The remains of a fag. 

Q. Was that in the can? A. Yes, sir. 

Mr. Hilger: J think that is all. 


Redirect Examination 

Q. (By Mr. Castro): Mr. McBeth, I show you 
a photograph taken on August 10th. Does that 
show any portion of the roof of this building? 

A, Yes, sir: 

Q. What portion of the roof does that show? 

A. It shows the west side and the center of the 
building. 

Q. Does that show the roof extending right over 
the center partition between the two halves of the 


building ? A. Approximately, yes. 
Q. Does that show the area where the roof came 
through ? A. Yes, sir. 


Q. Is that the only area in which the roofing 
eame through the roof as shown in that photo- 
graph? 
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A. Yes, to the best of my knowledge, it is. 

Mr. Castro: I offer that photograph in evidence. 

Mr. Hilger: May I see it first, counsel? Pretty 
poor photograph, but I don’t suppose it 1s objec- 
tionable. 

Mr. Castro: Let the jury decide whether it its 
a poor photograph. 

(The photograph referred to was received 
in evidence and marked Defendant’s Exhibit 
AK and passed to the jury.) 

Q@. (By Mr. Castro): I show you a photograph 
taken August 10th, 1956. What portion of the roof 
does that show? 

A. That shows the east side, the center of the 
building towards the front of the office. 

Q. Referring to the section to which I am now 
pointing on the diagram, was that the condition of 
the oi] following the fire? A. Yes, sir. [471] 

Mr. Castro: I offer it as Defendant’s Exhibit 
next in order. 

(The photograph referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit Al. and passed to the jury.) 

Q. (By Mr. Castro): Since the fire has some 
of this roof fallen in? 

A. Yes, sir, due to windy conditions. 

Q. Do you know when the colored photographs 
were taken that were shown you? 

A. The colored ones? 

Q. Were you shown them? 

Mr. Hilger: I think it was Plaintiff’s 14. 
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Q. (By Mr. Castro): Was this after the fire 
and after the wind had blown part of the roof 
down ? 

Mr. Hilger: I object to that. He has not stated. 

A. That was not directly after the fire, no, sir. 

Mr. Castro: May we have the date when these 
colored photographs were taken, counsel? 

Mr. Hilger. Yes. They were taken in August. 

Mr. Castro: What year? 

Mr. Hilger: 1956, shortly after the proof of loss 
was filed. 

Mr. Castro: Who was the photographer? 

Mr. Hilger: David Hoppe of the Eureka news- 
papers. [472] ‘They were printed in Portiand three 
or four weeks prior to the trial. 

Q. (By Mr. Castro): Reference was made to a 
photo of the upstairs, AG. Does that show the 
type of a desk in the upstairs office? 

A. Yes, it does. 

Q. What was on top of that desk when you took 
the photograph? 

A. The only thing I could see was some papers 
with some burned edges on them. 

Q. Was there any debris from the ceiling plas- 
terboard there? 

A. Yes, sir, it shows right here in the picture. 

Q. Do you know what a ledger book is? 

A. Yes, sir. 

Q. Was there any evidence of a ledger book on 
top of that table? 

A. To the best of my knowledge there was not. 
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My. Castro: I believe those are all the questions 
I have, your Honor. 

The Court: Is that all, counsel? I would like 
to excuse this withess unless you have some more 
questions. 

Mr. Hilger: JI would like to look at these two 
pictures of the upstairs office for a moment. 

The Witness: Your Honor, he has some other 
photos of mine. When he gets through I would 
hke to have them back. 

Mr. Hilger: Yes, surely, as soon as I finish 
here. [473] 

Recross Examination 

Q. (By My. Hilger): Are these all the photos 
that you took, Mr. McBeth? 

me Wes, sir, they were all that I took. 

Q. It scems to me I saw another one of the 
upstairs office yesterday, two or three shots of that. 

A. No, there were two. The other one I think 
you saw, My. Hilger, if you will give me permis- 
sion, I will point it out, showing the partition in 
the office. Somebody has it in evidence. 

Q. I have in mind the one that shows the desk. 

A. To prove the point, that is all the photos I 
have. I have the small ones. 

Q. I don’t doubt your word, Mr. McBeth. I 
just wanted to make sure, because I observed some- 
thing in one of the photos I saw yesterday. 

A. Yes, sir, I remember your observation. 

Q. That I don’t see here at the moment, con- 


458 Boston Insurance Company vs. 


(Testimony of Harold McBeth.) 
cerning a couple of steel loops that would be in 
a loose binder. 

A. I remember your observation. The same 
photo there. That is the one you saw outside. 

Mr. Hilger: I have no further questions of the 
witness. 

The Court: You may be excused. We will take 
the morning recess now, members of the jury. 

(Recess.) [474] 


NAT ALLEN 
called as a witness on behalf of the defendant, being 
first duly sworn, testified as follows: 
The Clerk: Please state your name to the Court 
and jury. A. Nat Allen. 


Direct Examination 

Q. (By Mr. Castro): Where do you make your 
home, Mr. Allen? A. In Eureka. 

Q. Married man, family there? 

A. Yes, sir. 

Q. And you have lived in that area about how 
long? A. Abont three years. 
Q. In June, 1956, were you hving in Eureka? 
A. In 1956. 
Q. That is a year ago last June. 
Ay Yes, sin: 
Q. Were you employed at that time? 
AC Vesiesia. 
Q. Where were you employed? 
A. Employed by the George C. Jacobs Com- 
pany, Eureka. 
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Q. You are acquainted with the Eureka Lumber 
Company building? A. Yes, sir. [475] 

Q@. Where is the George C. Jacobs Company 
with relation to that building? 

A. Well, it was cater-cornered and over a block, 
corner to corner, actually. 

Q@. What type of work did you do? 

A. I did the sales on building material, hard- 
ware, paint, millwork. 

Q. How long have you been in that line of work? 

A. Oh, roughly eleven or twelve years. 

Q. At the present time what is your employ- 
ment in the City of Eureka. 

A. I am employed by Montgomery Ward as an 
outside building material man. 

Q. Have you had experience with lumber? 

Pee 1 eS, Sit. 


Q. With redwood molding? A. Yes, sir. 

Q. Fenceboards? A. Yes, six. 

Q. Do you recall a fire which occurred at the 
Eureka Lumber Company? A. Yes, sir. 


Q. Following that fire were you contacted by a 
Mr. McMullin of the General Adjustment Bureau 
in the City of Eureka? A. Yes, sir. [476] 

Q. Did he request you to do anything with re- 
gards to the building? 

A. He asked me to take an inventory of build- 
ing material in the building. 

Q. Did you then proceed to take an inventory 
of the things in the building? A. Wes, sir. 

Q. Can you give us the date that you took the 
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inventory ? A. I took it on 9/30. 

Q. 19562 A. 1956. 

The Court: September 30th? 

A. Yes, sir. 

Q. (By Mr. Castro): Was anybody with you 
when you took it? A. No, sir. 


@. Did you reduce that inventory to writing? 
A. Yes, sir. 
Q. Did you put down the quantity of each item 


that you found? A. Yes, sir. 
Q. Did you put down the wholesale price for 
each item that you found? A GYES, sie 


Q. Did you recently have handed you a copy 
of the proof of [477] loss in this case? 

Ave Mes est, 

Q. Have you received that proof of loss with 
regards to the inventory that you took? 

A. Yes. 

Q. Do you have your written inventory with 
you? A. Yes, sir. 

Q. Do you have a copy of the proof of loss 
which I gave you? Did your inventory inelude 
the portable sawmill which was in the building? 

A. No, sir. 

Q. Did your inventory include all items which 
you saw in the building except the portable saw- 


mill? A. Exeept for the machinery. 
Q. Would you indicate what you mean by ma- 
ehinery ? 


° A. Well, the portable sawmill, and I think there 
was some other motors and things out in that area. 
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Q. I am referring to stock in trade. 

Yes, sit", 

Q. Did your inventory include the lumber which 
you saw inside the shed building? A. Yes, sir. 
How ordinarily is molding measured ? 
Generally it is measured by molding inch. 
Do you find it measured by board feet? [478] 


Yes, sir, on the inventory. 


OPOoPe 


How did you make your determination as to 
the material that you found there in the way of 
molding ? 


A. Well, I counted it as accurately as I could, 
what I saw, what I could actually find in the line 
of moldings, in the line of lumber. 

Q. With reference to molding did you measure 
it in lineal foot or board fect? 

A. I measured it in molding 

The Court: Counsel, may I interrupt to ask you 
a question for the purpose of expedition ? 

The inventory which you made was of all the 
material, all the stock which was in this place, 
irrespective of whether it was damaged or not, or 
only the material that was not damaged? 

A. J took it all. 

Q. You inventoried everything that you saw 
there that was either damaged or undamaged? 

A. Yes, sir. 

Q. (By My. Castro): What did you find there 
either damaged or undamaged with relation to red- 
wood molding? The number of feet first. 
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A. In lineal feet of molding I found roughly 
twenty—about 2800 lineal feet. 

@. What does that amount to in board feet? 

A. In board feet between seven and eight hun- 
dred board feet, [479] if you had it in the form of 
boards. 


Q@. The proof of loss calls for approximately 
66,000 board feet. That would amount to what in 
lineal feet? 

A. Well, your average moldings will run prob- 
ably out of one by two or one by three, so convert- 
ing that to board feet, you would have roughly 
up to a quarter of a million lineal feet or molding 
inches. 

Q. As against the 2800 that you found in dam- 
aged and undamaged material? A. Yes. 

@. Did you find some fenceboard ? 

A. Yesisis 

Q. Wither damaged or undamaged? 

A. Yes, six 

Q. What amount of board feet did you find of 
fenceboard damaged or undamaged ? 

A. I put it down as 600 board feet. 

The Court: When you refer to damaged hunber 
what do you mean? Lumber that was damaged 
by some way in fire or water but was capable of 
measurement ? A. Yes, sir. 

Q. I suppose some of it was burned up. 

A. The ends might be burned or charred. You 
know, it was all jumbled up. I just estimated what 
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it amounted to as closely as I could, what was 
actually there. [480] 

Q. (By Mr. Castro): Did you find any other 
types of lumber in the building, in the shed? 

A. J found a little bit of V-rustic, which is a 
panel or pattern, siding pattern, about a hundred 
board feet of it, and I found some one-by-two which 
might be called batton strips or something of that 
nature. There was about a hundred fect of that. 

Q. Were you able to identify or measure any 
other types of boards there? Nowe 

Q. So I may understand and the jury may un- 
derstand, this is what is inside the building as dis- 
tinguished from the exterior of the building? 

A. Yes, sir. 

Q. You made no estimate on things outside the 
building? A. No, sir. 

Did you find any plyboard? 

No, sir. 

Did you find any pine molding? 

Yes, sir. 

How much pine molding did you find? 

The pine molding I found was in the back 
room with the doors—T haven’t run it clear out 
here—300, 600—about 600 feet, it seems. 

That is board feet? [481] 

Lineal feet. 

And in board feet that would be about what? 
About 150 board feet. 

Where did you find that pine molding? 


POPOPS 


OPOo?PO 
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A. In the back room where the doors, windows 
and drains were stored. 

Q. What was the condition of the pine molding 
as to whether it would be usable or saleable? 

A. It was pretty dirty. It had been wet, of 
course. I suppose you could salvage it and use it for 
a painted mold, if you wanted to paint it, but it 
wouldn’t be very valuable. 

Q. Did you find any roofing squares, plastie 
asphaltic roofing squares? A. Yes. 

Q. Where did you find those? 

A. There was some in a small storage room up 
where the mill was, and there were a few bundles 
in the front room, if I remember right, which had 
been used evidently for display. 

Q. How was that merchandise packed or ship- 
ped? 

A. Shingles are packed in bundles. Asphalt 
shingles are packed in bundles, three bundles to the 
square, and the shingles are laid together length- 
ways and then wrapped with a paper and a wire 
binder which ties them together, holds them to- 
gether. 

@. Do those asphalt shingles packed in that 
manner burn up so that you can’t find track of 
them in a fire of this type? [482] 

A. I don’t see how they could completely burn. 

Q. Did you look for the metal wiring that is 
used to bind them? Ww Yes, sie 

Q. Did you find any of that in the areas where 
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you found the material? A. No, sir. 

Q. How many did you find altogether? 

A. Of shingles? 

Q. Yes, the plastic shingles. 

A. There were four squares in the shed and I 
think there were two or three squares in the win- 
dow. 

Q@. The proof of loss called for how many? 

A. 200 squares. 

@. With reference to the other items in the 
proof of loss, did your inventory pretty well agree 
so far as the quantity of items were concerned ? 

A. In the store part of it, yes, sir. It was fairly 
close. 

Q. Is there any other respect that your inven- 
tory does not agree in quantity other than the ones 
you have indicated so far? 

A. Just small items. I mean I noticed one place 
they have two packages of a certain water putty, 
and I had only one or something to that effect. But 
it didn’t amount to much in dollars and cents. 

Q. Did you then price out the items which you 
have? [483] A. Yes, sir. 

Q. What prices did you use? 

A. Well, I used wholesale or cost prices, as near 
as possible. Some of the items I couldn’t chase 
down, but T did the best I could. 

Q. With reference to a business operated such 
as the Eureka Lumber Company or Jacobs for 
whom you were working, does the retailer buy those 
things at cost prices or wholesale prices? 
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A. Yes, siz. 

@. What did your prices total? 

A. They totaled up—— 

Mr. Hilger: Are you going to offer this docu- 
ment in evidence? If so, I am going to object to it. 

Mr. Castro: I am trying to expedite it, Your 
Honor. 

Mr. Hilger: His inventory would be the best 
evidence of what it might total. 

The Court: Do you want to offer this? Is there 
any objection to his offering the inventory? 

Mr. Hilger: I have no objection. 

Mr. Castro: Certainly. I would be glad to offer 
it, Your Honor. It consists of eight pages. 

The Witness: I didn’t count them. 

Q. (By Mr. Castro): You marked each of your 


pages? A. Yes. 
@. Will you check through to be sure you have 
the entire [484] inventory? A. Yes, sir. 


Q. Did you total those eight sheets? 

A. Yes, sir. 

Q. What was the total? A. $2,420.30. 

Mr. Castro: I offer it in evidence as Defendant’s 
Exhibit next in order. 

(The document referred to was thereupon re- 
ceived in evidence and marked Defendant’s Ex- 
hibit AM.) 

Q. (By Mr. Castro): Does that total of $2,400 
include the lumber that you have related as having 
found there? A. Yes, sir. 
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Q. Did you find any evidence of any linoleum 
tile? A. No, sir. 

Q@. With reference to the fence boards that you 
saw there, did you grade those fence boards? 

A. Well, the ones that I could see, I could 
roughly tell a fair grade on them. It is pretty diffi- 
cult unless you see them, quite a few of them, but 
I judge the grade to be about a No. 3. 

Q. In dollars and cents what does that mean? 

A. Well, No. 3 redwood lumber, which IT assume 
was green, would probably have a value at that time 
of between, oh, $60 and $80 a thousand. [485] 

Q. In going through the inventory did you note 
any items where retail prices were charged rather 
than wholesale prices? A. Yes, I noted a few. 

Q. Would you read those items off, please? 

A. Well, foundation bolts, for instance, were 
put in at 15 cents each. There were 250 of them. I 
think I had 230 or something. That is a retail price. 

Q. What is the wholesale price? 

A. Wholesale was seven or eight, depending on, 
how you buy them. 

Q. That is cents? 

A. Yes, sir. Pabeo roof coating put in at $1.10 
a gallon. That is approximately a good retail price 
for it. It generally costs around 75, 74. 

There was a vent and wall window put in a 
double unit, put in at $54. I imagine most manu- 
facturers furnish those at approximately cost to 
get them on the floor. I imagine it should cost 
around $20, $25. 
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There was a four-foot metal kitchen cabinet in 
a sink in for $145. It could cost—normally it 
shouldn’t be that much. That is the retail price. 
Most of them retail for around $100 to $110 now. 
So even assuming the higher price it is still too 
high. 

Q. What was the wholesale price, approximately ? 

A. I would say about $80 or $90. [486] 

Q. Is there any other item that you noted there? 

A. I didn’t dig through to get them all one after 
another, but those are the main ones I noticed. 

Q. Did you note an item there, a double sink? 

A. I didn’t run across that particularly. You 
aren’t referring to that four-foot metal cabinet 
sink, are you? 

Q. I believe there was a price of $51. 

A. Yes, double sink. Yes, you have it for $45. 
That is practically a retail price. It should be 
around not more than thirty. 

Q. Does that pretty well cover the items in 
which you found retail prices? A. Wes, sige 

Mr. Castro: I believe those are all the questions 
T have on direct examination, Your Honor. 


Cross Examination 
Q. (By Mr. Hilger): Mr. Allen, your inven- 
tory includes only the items which you were capa- 
ble of identifying at the time you took your inven- 
tory, is that correct? i NRE. 
Q. Anything that would have been consumed by 
the fire or pushed around and broken up into bits 


Hyrum Jensen 469 


(Testimony of Nat Allen.) 
and pieces prior to your arrival, of course, you did 


not count? A NiO. sit, 
Q. Your inventory did not cover the welder, 
did it? [487] Aa NO, asia: 
Q. It did not cover the electric motor, did it? 
ee NO, Sit 
Q. Or either of them so far as that goes? 
ee N Os cll, 
Q. Nor did it inelude the portable chainsaw ? 
pee NO; 
Q. Or planer heads or knives? A. No. 
Q. Nor did it include the portable sawmill? 
Hee NO, SIL, 


Mr. Hilger: I think that is all. Thank you. 
The Court: Is that all, counsel? 
Mr. Castro: Just one question. 


Redirect Examination 

Q. (By My. Castro): On the list of items which 
were on the proof of loss under items called plumb- 
ing, such as ells, and things of that kind—— 

Nee CS, oSiT. 

Q. Were those in a usable condition ? 

A. Yes, they could be used. They would not be 
worth their full value. There were spots of rust and 
things like that. 

Q. They had not been taken care of at the time 
you saw them on September 30th? 

A. No, six. [488] 

Mr. Castro: Those are all the questions I have. 
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The Court: Do you have another witness? 

Mr. Castro: I had two more scheduled for this 
morning. They were planning to come by Southwest 
Airlines. They are not here. They should have got- 
ten in here by quarter to ten. 

The Court: They are probably delayed. You 
have just two more witnesses ? 

Mr. Castro: I have three local witnesses that I 
can put on after lunch. They are short witnesses. I 
have four of them that I can put on after lunch. 

The Court: We had better recess then until two 
o’clock. , 

It seems fairly obvious we can complete the testi- 
mony this afternoon. 

Mr. Castro: I have only one witness who can- 
not be available until Monday morning and who will 
take possibly fifteen minutes. 

The Court: Maybe you might cover that by stip- 
ulation possibly. 

Mr. Castro: It is in relation to these two mo- 
tors. 

Mr. Hilger: You mean the value? 

Mr. Castro: No, that they were owned by Hill 
& Morton. 

The Court: I do not force this on anyone, but 
why [489] don’t you discuss that with counsel? If 
we complete the evidence today, then on Monday we 
ean start with the argument. 


(Thereupon an adjournment was taken until 
2:00 o’clock p.m.) [489-A] 
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JOHN R. DRISCOLL 
called as a witness on behalf of the defendant, being 
first duly sworn, testified as follows: 
The Clerk: Will you please state your name? 
A. My name is John R. Driscoll, Jr. 


Direct Examination 

Q. (By Mr. Castro): Where do you make your 
home, Mr. Driscoll? 

A. At 916 Union Street, Alemeda. 

Q. Are you employed by anyone? 

A. I am employed by Simpson Redwood Com- 
pany, 235 Montgomery Street, San Francisco. 

Q. In what capacity are you employed? 

A. Iam regional sales supervisor in the eleven 
western States. 

Q. And do you appear here today as a result of 
a subpoena being directed to your employer? 

A. That is correct. 

Q. And that subpoena requested you to produce 
certain records today? 

A. That is correct. 

Q. Have you brought those records with you? 

A. TI have. [490] 

Q. May we sce them at this time, please. What 
records have you brought with you? 

A. T brought invoices of sales of lumber sold to 
Hill & Morton, Incorporated, and shipped to 
Eureka Lumber Company from August 1, 1955, to 
June 25, 1956, including shipments reflected in in- 
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voices 8741, 9429, 9931, 10693, 10805, 11039, 11064, 
12327, 12261, 13018, 13129, which invoices were re- 
corded in the subpoena. 

Q. Is the Simpson Lumber Company a succes- 
sor in interest of the Eureka Redwood Lumber 
Company ? 

A. The Simpson Redwood Company acquired 
the properties of the M. & M. Woodworking Com- 
pany, which included the Eureka Redwood Lumber 
Company. 

Q. Did you find amongst the sales records any 
record showing a direct sale from Eureka Redwood 
Company to the Eureka Lumber Company? 

A. I have not perused the invoices, merely 
brought them here, but at a glance and for your 
information it might indicate that our invoices were 
directed to Hill & Morton, Incorporated, and show 
the Eureka Lumber Company at Eureka, California. 

@. In those invoices which invoices cover red- 
wood molding? 

A. It is not indicated at a fast glance or at the 
invoices that this redwood lumber was shipped as 
redwood molding. However, redwood lumber, either 
rough or surfaced, may be purchased as molding 
stock. We did not invoice it, just glancing through 
here, as molding stock. [491] 

@. Did you find any reference in your records 
to a shipment or shipments of kiln-dried molding 
stock to the Eureka Lumber Company? 

A. I will have to glanee through these very 


Hyrum Jensen 473 


(Testimony of John R. Driscoll.) 
briefly. Offhand the first invoices noted here indi- 
eate green California redwood. On the other hand, 
there is the one which states California redwood. It 
does not indicate whether it is air-dried, air-sea- 
soned or green. 

Q. The one indicating California redwood is in- 
voice No. 8741. 

A. The one I am looking at is 10693. 

Q. Of what date? A. January 9, 1956. 

Q. Do you find any other that would indicate 
to you that there was dried molding shipped? | 

A. JI might say this, with a rapid glance here— 
these, of course, you can take a double look at— 
I do not see any that indicates that the stock was 
dry. 

Q. On the invoice for January 9, 1956, how 
many hoard feet or lineal feet were involved in 


that shipment? A. Board footage, 5,696. 
Q. Do you have your office copies of those docu- 
ments? A. Yes, I do. 


@. May we have them at this time? 

A. Yes, sir. [492] 

Q. When you ship out green redwood does any- 
thing have to be done to it to be able to use it for 
molding stock? 

A. Well, that is a moot question. I will answer 
it this way: When we ship green redwood or other 
to other manufacturers, or anyone for that matter, 
it could be run to molding green, it could be run to 
molding air-seasoned or it could be run to molding 
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air-dried. It is considered to be, the kiln-dried stock, 
in its ultimate use, is molding. Molding is used as 
kiln-dried ultimately, but through an error or other 
practices you could run that lumber to a molding 
pattern in its green state. However, it is not the 
general practice. 

@. What is the practice in the redwood industry 
as to storing, that is, in the northern part of the 
State, as to whether green redwood is stored inside 
buildings or outside buildings? 

A. It would be difficult to speak for the mndus- 
try as a whole or including smaller operators, but 
it is considered to be the judicious approach not to 
put green stock under cover, because generally kiln- 
dried stock is kept in sheds for obvious reasons. It 
won't pick up moisture. However, in some instances 
air-seasoned stock is kept under cover. 

Q. When the stock leaves your shipment yard 
such as that referred to as green redwood in the 
invoices, is that air-seasoned stock at that time? 

A. I might make this statement to clarify. What 
would be [493] the practice of the Simpson Red- 
wood Company as of compared to the practice 

Q. No, we are interested only in the redwood 
which was involved in these particular invoices, Mr. 
Driscoll. 

A. It would be difficult for me to say, because 
this transpired prior to our acquisition of the 
Eureka Redwood Lumber Company. 

Q. Did you produce photostats with these copies 
of the invoices? em dad: 
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Q. Will you let us have the photostats of those 
invoices ? 

A. Yes, they are right here (indicating). 

@. On Friday of last week did an accountant 
by the name of Russell Stearns contact vour office 
concerning these invoices? 

A. I believe he did. 

Q. Did you give Mr. Russell Stearns photosta- 
tic copies of those invoices? 

A. I was not mvolved in the particulars. An- 
other gentleman was. However, I met Mr. Stearns 
and I personally did not give him any invoices to 
be photostated, but it was my understanding that 
they were given to him by another party for that 
purpose. 

Q. Amongst those records did you include—is 
that a bill of Jading or shipping memorandum? 

A. Yes, sir, bill of lading—yes. 

Q. Do you have those bills of lading or shipping 
memoranda? [494] 

A. It could be. As you know, I didn’t do any- 
thing but pick up the file indicating the invoices 
requested, nor was I concerned with the particulars. 

The Court: Let us move along, counsel]. It has 
taken fifteen minutes and we haven’t gotten any- 
thing into the record. 

Mr. Castro: We have gotten into the record, 
Your Honor, there was only 5,696 feet. 

The Court: In one shipment. 

Mr. Castro: In one shipment in a period of ten 
months. 
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The Court: Are you offering some documents 
here? 

Mr. Castro: Yes, sir. 

The Witness: If you will take a look at these, 
I think it is indicated “Exception.”’ They are self- 
explanatory. 

Q. (By Mr. Castro): The exception you have 
indicated being the invoices under date of January 
9, 1956? A. Yes. 

Mr. Castro: I offer these exhibits in evidence 
as Defendant’s next in order. 

The Court: Any objection? 

Mr. Hilger: No. 

(The documents referred to were thereupon 
received in evidence and marked Defendant’s 
Exhibit AN.) [495] 

Mr. Castro: Those are all the questions I have 
at this time. 


Cross Examination 

Q. (By Mr. Hilger): Mr. Driscoll, I direct 
your attention to invoice No. 23124. That is kiln- 
dried redwood. 

A. That is correct. That is an invoice that was 
not noted. It happens to be in the file. I just asked 
our personnel to give you the invoices. 

Q. This is one of the invoiees—this invoice you 
were not requested by the defendant to bring in? 

A. That is correct. 

Q. But it does happen to be there for 9,750 feet 
of kiln-dried lumber? 
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Mr. Castro: May we have the date, counsel? 

Mr. Hilger: 9/6/56. 

Mr. Castro: That is three months after the fire. 

Mr. Hilger: All right. 

Q. Here is an invoice dated 9/3/55, which is 
quite a bit prior to the fire, calling for 12,500 feet 
of certified kiln-dried redwood delivered to Eureka 
Lumber Company. Were you requested by the de- 
fendant to bring that invoice? 

A. What is the invoice number? 

@. I would say by looking at it ER40117 or 
A3651. 

A. That would be — there might be — bear in 
mind this all transpired prior to our acquisition, 
but looking at it [496] faetually—— 

Q@. You have no knowledge 

A. No, this all transpired before. I know 
nothing. I am only here because of my position in 
the company. 

Q. (By the Court): How did that invoice come 
into your possession ? 

A. Your Honor, when we acquired the Eureka 
Redwood Lumber Company. 

Q. You got a subpoena from the defendant to 


bring some invoices? A. That is correct. 
Q. And you brought those invoices and some 
others besides? A. I just asked for the file. 


Q. In your file there were other invoices than 
those that were requested in the subpoena? 
A. This partienlar one—— 
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Q. Is that so or not? That is all I am asking. 

A. This particular one I am referring to now, 
Your Honor, is not an invoice. It is an order ac- 
knowledgment. It happened to be in the file. 

Q. All I am trying to find out is how the docu- 
ments got there. 

A. ¥ don’t know. TI don’t know. 

Q. (By Mr. Hilger): It shows on its face 
“Shipped to Eureka Lumber Company via Byers 
Truck” on its face, does it not? [497] 

A. Of course, that is an order acknowledgment, 
which is always subject to change. 

Q. That is what it shows on its face, however? 

A. Correct. 

Q. There is nothing in the file to indicate a 
change, is there? 

That I couldn’t say. I don’t know. 
Look at the file and see. 

Well, sir, I only brought along again 
I appreciate your position. 

I don’t know any more about this. 

I just want to move it along. 

T don’t know. I can’t say anything, because 
I don’t know. 

Q. Were you asked to bring invoice No. 1398 
dated 4/29/55 calling for 20,714 feet of kiln-dried 
redwood ? A. No, sir. 

Q. Were you asked to bring invoice No. 9252 
dated 9/13/55 calling for 12,500 feet of kiln-dried 
redwood? AS Nosh 


POPOP OP 
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Q. Were you asked to bring invoice ER3116 
dated March 7, 1955, covering 7,500 feet of kiln» 
dried redwood? 

A. That figure is not—I just brought along what 
is in the subpoena. 

Q. Yes or no? [498] A. No. 

Q. No. 7560, dated May 5, 1955, calling for 
20,112 feet of kiln-dried redwood. 

A. Is there a prefix besides this number? 

Q. Some, yes; some not. When there is I have 
been reading it. This happens to be No. 7560. Were 


you requested to bring that one? A. No. 

Q. No. ER3367, dated May 3, 1955, calling for 
15,000 feet of kiln-dried redwood. A. No. 

Q. No. 6861, dated March 10, 1955, calling for 
1,850 feet of kiln-dried redwood. A. No. 

Q. No. 6862, dated March 10, 1955, calling for 
3,267 feet of kiln-dried redwood. A. No. 

Q. Or ER7355, dated July 18, 1955, calling for 
2,800 feet of kiln-dried redwood. A. No. 

Q. You were not asked to bring along any of 
those invoices nor have you? As, | Nae 


Q. You were asked to bring along only certain 
invoices by the defendant. Was that described to 
you as being all your [499] invoices or just those 
eertain numbers? 

A. In the subpoena T don’t know. I don’t know 
the legal terminology. We just brought along the in- 
voices requested. 

Q. And they were requested specifically hy num- 


480 Boston Insurance Company vs. 


(Testimony of John R. Driscoll.) 
ber and not all invoices? = A. By number. 
Mr. Hilger: Thank you. That is all. 


Redirect Examination 

Q. (By Mr. Castro): Do you know whether any 
of these invoices exist that counsel was reading the 
numbers about? A. No. 

@. May I see the subpoena? 

(A document was handed to Mr. Castro.) 

Mr. Castro: At this time I would offer the 
subpoena in evidence. 

The Witness: J might add that the word “ER” 
appears, by reviewing this, as an order rather than 
an invoice. 

Mr. Castro: May the original be made a part 
of the record, Your Honor? 

The Court: It is part of the record. It is on file. 

Mr. Castro: May I read it at this time as to 
what we asked them to bring. 

The Court: You can, but what is the point of 
it? Are you making some complaint that the wit- 
ness has not brought all you asked him to bring? 

Mr. Castro: No, I am just restricting the ex- 
amination to show what we asked for in the sub- 
poena. May I read it to the jury? 

The Court: That is argumentative. I have asked 
you a question and you have not answered me. Are 
you making a point that the witness has not brought 
all of the documents that you asked him to bring? 
If you do, then T will direct him to go and get the 
documents, any other documents that you want. 
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Q. (By Mr. Castro): As far as you know have 
you brought all documents that the subpoena ealled 
for? A. Yes, I have. 

Q. In that subpoena you were asked to produce 
all invoices of sales of lumber sold to Hill & Mor- 
ton, Inec., and shipped to Eureka Lumber Company 
from August 1, 1955, to June 25, 1956, including 
certain specific invoices, is that correct? 

A. That is correct. Whatever the subpoena 
reads, that is what we brought. 

Q. You have produced all the invoices that you 
have records of during that period of time? Fs 

A. It would be impossible to say that. I don’t 
know. 

Q. So far as you know those are all the records 
that you have? A. J don’t know. 

Q. Did you furnish this information on these 
invoices to your representatives in the City of 
Eureka about a week ago? [501] 

A. I might clarify this situation—— 

The Court: VPlease answer. 


A. No. 
Q. (By Mr. Castro): Are you acquainted with 
Haley Bertain up there? A,” Yes) sir: 


Q. Did you furnish that information to Haley 
Bertain? A. No. 

Q. Do you know if anybody in your company 
did? A. Does it have to be ves or no? 

The Court: Yes, it does, if you know. 

The Witness: I am not sure. I suspect, but I 
don’t know. 
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The Court: Then you don’t know? 

The Witness: Sure. 

Mr. Castro: Those are all the questions I have. 

The Court: Any other questions? 

Q. (By Mr. Castro): I would ask you this: If 
there are any other invoices that you have for the 
ealendar year 1955 to June 25, 1956, involving sales 
of redwood shipped to Eureka Lumber Company, 
would you produce that for us? When you go back 
to the office will you check? 

A. I will if we have them or if I can. I don’t 
know I can, as we all understand. I will do it if 
we have them, sure. 

The Court: You see, you got a subpoena. [502] 

A. Yes. 

@. It told you to bring all the invoices you had 
including certain ones that were numbered. You 
brought all those that were numbered ? 

A. Correct. 

@. And that is all you did bring? 

A. Right. There might be other trivia in the 
file, but I don’t know. 

The Court: It is up to counsel. If you want 
to have the witness bring further invoices, I will 
ask him to return with other invoices. 

Mr. Castro: I will make that request, since it 
has been indicated we made only a limited request. 

The Court: No one is criticizing you because 
you made the request you made, but when you 
listed certain numbers, I take it the office down 
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there produced only the invoices that you num- 
bered. 

The Witness: That is right. 

The Court: Maybe they have others, maybe they 
have not. 

The Witness: Correct. The same with me. I 
don’t know. 

The Court: He is your witness and you will be 
bound by his testimony. Do you want him to go 
back and bring more invoices if he has them? I 
will direct him to do that if [503] you wish. 

Mr. Castro: Will you do that, your Honor? 

The Court: Will yon do that for us? 

A. I will do the best I can. I don’t promise it. 
Don’t hold me. There may be some under a rug 
some place. I don’t know. We moved everything 
to San Francisco. 

Q. (By Mr. Hilger): Mr. Driscoll, in an effort 
to be helpful here, Haley Bertain informs me he 
has discovered within the last day or so quite a pile 
of invoices, the numbers of a few of which I read 
off to you, in the Eureka office. Would you in com- 
plying with the direction that you have just re- 
ceived from the Court make inquiry to obtain those 
invoices as well? 

A. Yes. I want to comply with the Court’s 
wishes, but it is so indefinite, I would like to be 
requested to look for this invoice or that one. 
Otherwise I might be coming back with sixteen or 
twenty and missing four. 
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The Court: Counsel on the other side will give 
you the list of the number of invoices referred to. 
Then you can make a search of your file in Eureka 
or wherever they are and get those invoices. 

The Witness: Fine. Be glad to. But I think 
we should have numbers because it would be easier 
for the gals. 

Mr. Hilger: I will provide you with one, Mr. 
Driseoll. Thank you. 

The Court: Is that all of the witness? [504] 

Mr. Castro: Yes. May the witness have that 
list at this time, your Honor, so he can take it with 
him? 

Mr. Hilger: Surely. 

The Witness: JI would like to ask a fair ques- 
tion, your Honor. How soon do we have to produce 
them ? 

The Court: If they are in Eureka, it would be 
pretty hard to get them here before Monday. 

The Witness: <A little difficult, but I thmk most 
of them should be down here, though we don’t 
know. 

Mr. Hilger: I happen to know these are in 
Eureka. At least I am so informed by Haley 
Bertain in the last day or two. 

The Witness: Your Honor, [ would like to make 
a simple statement to clarify my situation. 

The Court: No, you are liable to get us all in 
trouble. That 1s all. 


Hyrum Jensen 485 


MRS. ELLEN VAN HARPEN 
was called as a witness on behalf of the defendant, 
and being first duly sworn, testified as follows: 
The Clerk: Please state your name to the Court 
and to the jury. 
A. My name is Mrs. Ellen Van Harpen. 


Direct Examination 
Q. (By Mr. Castro): Where do yon make your 
home, Mrs. Van Harpen? [505] 
A. I live in Fortuna, California. 
Q. You are married and you have a family 


there ? A. That is right. 
Q. Do you do some work apart from your home 
duties? A. Yes, I do. 


Q. What type of work do you do? 

A. General office work and bookkeeping. 

Q. Were you acquainted with Hyrum Jensen 
and Harold Dee Jensen in the City of Eureka? 

Pee Ves 

Q. Did you work for the Eureka Lumber Com- 
pany in the City of Eureka? A. lidice 

Q. Over what period of time did you work 
there? 

A. I started there in July of 1955 and I worked 
through June 23rd or 25th of the following year. 

Q. Do you reeall the fire occurring at the Eu- 
reka Lumber Company building? Ay FCs: 

Q. Were you still working on the day of the 
fire ? A. Yes, sir. 

Q. Have you had any dispute of any kind with 
either Hyrum Jensen or Harold Dee Jensen? 
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A. No. 

Q. Have there been any unpaid wages or any- 
thing of that [506] nature? 

A. Well, I have some wages coming yet, yes. 

Q. Have you filed any claim with the Depart- 
ment of Labor of the State of California for them? 

A. No, I did not. 

Q. I only asked that because it will be raised 
later on. What were your duties there? 

A. I did general office work, bookkeeping, and 
I handled most of the retail sales, the orders that 
came in. 

@. Where were you located on the premises? 

A. Well, in the front of the building. If you 
were facing the building it would be in the right- 
hand corner. 

Q. This diagram which is here, Exhibit A, this 
represents Third Street and this represents Com- 


mercial Street. AY Yes: 
Q. The black lines represent the divisions be- 
tween the various offices. A. Yes, sir. 


Q. This door marked with Roman numeral I 
represents the front door, and this is the step-up 
area. A. Yes. 

Q. Was your office located in the general area 
to which I am pointing in the southeast quarter of 
the building? A. Yes. 

Q. IJ will show you Exhibit G, which is a photo- 
graph of that [507] area. Is that the area of your 
office ? A. Yes, it was. 

@. What were the books of account of the 
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Kureka Lumber Company? By that I mean, can 
you enumerate what they were? 

A. General journal, sales journal, accounts re- 
ceivable ledger, cash receipts and cash dishurse- 
ments journal. Some of those were in the same 
book, but they were separate journals. 

Q. And did you have a general ledger? 

A. Yes. 

Q. Where were those records kept at the EKu- 
reka Lumber Company ? 

A. They were kept on an open shelf under the 
counter in the office. 

Q. Is that counter area a shelf area shown in 
Exhibit G? 

A. Well, yes, the top of the counter shows a 
small part of the shelves. 

Q. Were any of those areas burned in the fire? 

A. No, they were not burned. 

Q. Was one of your duties the posting of those 
books? A. Yes. 

Q. Did you so far as posting was concerned on 
the day of the fire—how close would you say you 
had the books posted? Up to what date? 

A. TI believe that they were completed through 
the end of May. Usually the month was ended and 
we posted at the end of [508] the month. 

Q. When you purchased redwood molding did 
you receive sellers’ invoices to show that purchase? 

A. We received invoices from the people that 
we purchased it from, yes. 

Q. What did you do with those invoices? 

A. Well, they were put into a folder in which 
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we kept all of the accounts payable, loose invoices, 
until they were paid, and after they were paid they 
were filed in the file. 

Q. What type of file were they filed in after 
they were paid? 

A. There were three drawers of file, the stand- 
ard office file. 

Q. Was that stecl file located in the area of your 
counters that you referred to? 

A. Yes, it was right next to my desk. 

Q. On the day of the fire were ail the ledger 
books in your office except the accounts receivable 
book? A. Yes. 

Q. Where was the accounts receivable book? 

A. The accounts receivable book was upstairs 
in Dee’s office, Dee Jensen’s office. 

Q. Had Dee Jensen taken it up on the day of 
the fire? 

A. I believe—I don’t remember if it was taken 
up that day or the day before. I believe Bobby 
Burton took it up there. [509] 

Q. After you learned of the fire did you return 
to the Eureka Lumber Company that afternoon? 

A. Well, yes. I was just a short distance away 
and I went down there while it was burning. 

Q. Did you remain until after the fire was under 
contro! and put out? 

A. Yes, it was still burning a little bit, but they 
were going into the building when I left. 

Q. Did you see Dee Jensen there during that 
time? A. Yes. 

Q. Did you have any discussion with Dee Jen- 
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sen during that oceasion relating to the accounts 
receivable book? 

Mr. Hilger: Objection. Hearsay as to Mr. Hy- 
rum Jensen. 

The Court: I will sustain the objection at this 
time. 

Mr. Castro: This will be offered, then, for the 
limited purpose of being evidence against Harold 
Dee Jensen. 

The Court: J will sustain the objection on the 
same ground that I sustained the other objection. 
It is hearsay, and until there is some foundation 
aid for a conversation with Dee Jensen, I will hold 
that it is not proper at this time. 

Q. (By Mr. Castro): You did have a eonversa- 
tion, did you? A. Yes. [510] 

Mr. Castro: I am not asking for the conversa- 
tion, your Honor. 

Q. Did you have a conversation with Dee Jen- 
sen? iA “Wes. 

Q. After that conversation with Dee Jensen, 
did Dee Jensen enter the building? 

A. Yes, he did. 

@. And shortly after that did he return to where 
you were? 

A. Yes, he came out on the street where I was 


standing. 
Q. Did he bring anything out with him? 
ive Yes. 
Q. What was he carrying? 
A. He brought the accounts receivable ledger. 
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Q. Did he show you the accounts receivable 
ledger? A. Yes, he showed it to me. 

@. What was the condition of the accounts re- 
eeivable ledger? 

A. Well, the covers were blackened and burned 
some and the edges of the pages were black, 
scorched. 

@. So far as the inside of the pages were con- 
cerned, did you see that condition ? 

A. Yes, he opened it a little ways so we could 
look at it, and the edges of the pages were dam- 
aged, but not the center or the inner part. 

®. Were you still able to read the contents of 
the pages which you looked at at that time? [511] 

A. Yes. 

@. And did you take over the accounts receiv- 
able book from Dee Jensen at that time ? 

BN, IN Gy 

Q. What did he do with it after you saw it 
there? 

A. Well, he went over towards his pickup. 
T don’t know. 

Q. From that time on have you seen at any 
place the accounts receivable book? A. Ne 

Q. After the fire did you have occasion to go 
into the office to see whether the other books of ac- 
count were in the office ? 

A. Yes, I went back once several days later. 

Q. How did you happen to go back several days 
later? 

A. Well, I was going to stop and talk to Mr. 
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Jensen, and I was naturally curious about the dam- 
age and the condition of the things I had Jeft in 
there. They didn’t belong to me. I just went in. 

Q. Was any inquiry made of you by My. Jensen 
concerning the other ledger books ? A. No. 

Q. On this occasion that you went back did you 
see the other ledger books in your office? 

A. Yes. 

Q. Where did you see the other ledger books? 


A. They were on the shelf under the counter 
where I had left them. 

Q. Could you observe their general condition ? 

A. Well, there was a lot of dirt and burnt pieces 
of—things that evidently fell from the ceiling that 
were scattered around, and some water damage, but 
the books were all in a pile and they didn’t seem to 
be damaged except possibly a little water damage to 
the covers. I didn’t pick them up. I didn’t examine 
them. They were all piled in one pile there. 

Q. Those ledger books are large books, are they? 
Will you generally describe their outward appear- 
ance? 

A. They are regular heavy folders, post binders, 
as we call them. 

Q. Following the fire did you see these invoices 
that you had kept in your steel file from people 
from whom you had purchased the lumber? 

A. No, I didn’t touch anything. I just walked in, 
looked, and walked out again. I didn’t open the 
files or anything. 
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@. Did you see any indication that the invoice 
file had been disturbed 2 

A. No, everything looked as I had left it. 

Q. And during the year’s period that you 
worked, approximately one year that you worked 
there from the time of the fire, do you know 
whether any physical inventory was ever taken of 
the [513] 

A. No, not to my knowledge, there was never 
any physical inventory. 

Q. During the period of working there did you 
have occasion to go into what we have referred to as 
the shed area of the building? That would be the 
building which would be on the Broadway side of 
the premises. 

A. Yes, occasionally I went in there, not often. 

Q. What would take you into that section of the 
building ? 

A. Well, often there would be phone ealls from 
Mr. Jensen or Dee, or something like that. There 
were men working there occasionally. 

Q. In your past work, Mrs. Van Harpen, have 
you done work at a mill? Did you and your husband 
operate a lumber mill? A. Yes, we did. 

Q. Are you familiar with redwood moldings? 

A. Yes. 

@. And redwood fenceboard ? A. Yes. 

Q. And things of that kind? A. Yes. 

Q. At any time up to the time of the fire, Mrs. 
Van Harpen, did you see redwood molding, kiln- 
dried molding of a volume of approximately 66,000 
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board feet stored in that shed? A. Molding? 


Q. Yes. [514] A. No. 

Q. Did you see fenceboards in the approximate 
volume, redwood feneceboards of the approximate 
volume of 35,000 board feet? 

A. No, I didn’t see it. 

@. What was the lumber that you had seen in 
the shed when you went in there? 


A. Well, any time I went in there there wasn’t 
any lumber stored in there except some pieces of 
molding, different patterns, and T am talking about 
actual molding now — quarter round and different 
patterns of molding that was piled on the ground 
there. As I remember, there wasn’t any floor in that 
building, and there were scraps, odds and ends. 

Q@. At any time did you observe redwood mold- 
ing stacked from a position between—do you recall 
the portable sawmill in there? A. Yes. 


Q. Between that portable sawmill and the parti- 
tion dividing the two portions of the building, ex- 
tending along that partition to within ten to fifteen 
feet of the rear of the building? 

A. What was the question again? 

Q. Did you ever see redwood molding stacked 
there from four feet to nine feet high in those 
areas ? A. No, I did not. 

Q. Did vou ever see redwood molding stacked in 
the center [515] area of that shed which is desig- 
nated by the rectangle between XN-5, XN-5 and X-4? 

A. That is approximately the area of the mold- 
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ing I was telling you about, but it wasn’t stacked; 
it was in a loose pile. 

@. It was in a loose pile? A. Yes. 

Q. Did you see molding in any other part of 
that shed area? A. No, Ii did not. 

Q. Did you see fenceboard in any part of that 
shed area? A.” No edidtnot, 

Q. Would you, so far as grade was concerned of 
this molding that you saw piled there, what type of 
grade was that? 

A. Well, as far as I know molding—I wouldn’t 
really know the grade of it—as far as I know mold- 
ing 1s more or less one grade. 

Q. Can you tell us approximately how big a pile 
you saw there? 

A. Well, it was seattered around. I don’t know. 
I couldn’t say. 

Q. During the last month before the fire oc- 
curred did you receive any shipments of redwood, 
kiln-dried redwood molding that were stored in the 
warehouse ? : 

A. They received shipments at times. To my 
knowledge they were not put in there. I don’t know. 

Q. With reference to the day of the fire, who 
was working [516] that day in the office or store 
section of the building? 

A. JI was there and Dee Jensen, the only regular 
employees that were there. Mr. Jensen was out in 
the yard. He came in the office on occasions. 

Q. Did you go out to lunch that day? 

“A. Yes. 
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Q. About what time did you go out to lunch? 

A. It was about five minutes past twelve. 

Q. Who was there in the office when you left to 
go out to lunch? A. Dee was there. 

@. Earlier that morning had you had to eall Dee 
from another part of the building? 

A. Yes, during the morning a customer came in 
and I had to ask his advice. I ealled him from a 
section that they call the warehouse. 

Q. Referring again to the diagram, and to the 
warehouse area to which I am pointing that has 
been marked SW and his been marked ‘‘Kai- 
Ber 


A. Well, I went into the warehouse section, 
called, and he came from in back. 

Q. When you say in the back 

A. The part you have marked ‘‘Kaiser.”’ 

Q. And then did he approach you throngh this 


doorway ? A. Yes. [517] 
@. At that time did you observe any 50-gallon 
drum in the area? A. No. 


Q. When you left for lunch, you stated, about 
five minutes after twelve A. Yes. 

Q. Where did you go? 

A. J went to the Blue Ox Cafe. 

Q. That is about how far from this particular 
location ? A. Just one block. 

Q. Did you drive over there? 

ee Yes, Jt did. 

Q. When did you learn about a fire taking place 
at this building? 
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A. I had sat down and had ordered my lunch, 
and the fire trucks started going by, but I didn’t 
realize where the fire was for a few minutes until 
someone told me, and then I went out. I had just 
started to eat my lunch. 

Q. About how long—could you give us an esti- 
mate of about how long it was between the time you 
left there and the time you first heard the fire 
trucks? 

A. I would say about ten minutes. 

Q. You were familiar with the banking, were 
you, that was being carried on for the Eureka Lum- 
ber Company? 

A. Well, yes, I was taking care of the books. 
I sometimes [518] made the deposits. 

Q. Were you familiar with an account which 
was opened in the name of Harold Dee Jensen? 

A. Well, partly so, yes. I had the checkbook in 
my desk. Sometimes when he wanted me to draw a 
check he would have me make it out for him. 

Q. Was that account used to pay for lumber 
which had been sold to the Enreka Lumber Com- 
pany ? A. At times it was, yes. 

Q@. Say within two months’ time of the fire, were 
you able to use the account in the name of Harold 
Dee Jensen to put money into it on behalf of the 
Eureka Lumber Company? 

The Court: Was she able to use the account? 
What do you mean by that? 

Mr. Castro: Did you use the aceount in the last 
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two months before the fire to pay any obligations 
of the Eureka Lumber Company ? 

The Court: Hasn’t that already been testified to? 

Mr. Castro: No, it has not, your Honor. 

The Court: J think it has. The plaintiff himself 
spoke about that. 

Mr. Castro: We do not have to accept the plain- 
tiff’s testimony, your Honor. 

The Court: The son had paid out of his own ac- 
count the cost of merchandise. [519] 

Mr. Castro: We are not bound by the plaintiff’s 
testimony on it. 

The Court: You want to prove something to the 
contrary ? 

Mr. Castro: Yes, your Honor. 

A. There were no deposits made. FT couldn't state 
exactly it was two months. It may have been two 
months, six weeks or something like that. 

Q. (By Mr. Castro): There were no deposits 
made into the Harold Dee Jensen account? 

A. No. 

Q. How was it that no monies were deposited in 
during that period of a month to six weeks? 

Mr. Hilger: I am going to object to this unless 
T can have a little chance at voir dire here. 

The Court: It is a pretty broad qirestion. 

Mr. Hilger: Yes. There has been no establish- 
ment that she had all the knowledge concerning this 
account, that she had the right to withdraw, and 
that she ordinarily made the deposits or she made 
all the deposits. There has been no establishment 
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that there was any connection between that account 
and the books of account of the Eureka Lumber 
Company. 

Mr. Castro: I will withdraw the question and go 
further into the foundation. 

Mr. Hilger: I object to any more questioning on 
[520] the account of Harold Dee Jensen until such 
is established. 

Q. (By Mr. Castro): Within a month to six 
weeks of the fire did you have any knowledge of 
whether checks which were drawn on the account of 
Harold Dee Jensen were honored when they were 
presented to the bank? 

Mr. Hilger: I will object to that as being incom- 
petent, irrelevant and immaterial as to what the 
bank might have done with the checks. 

The Court: Sustained. I do not see what that 
has to do with this case. 

Q. (By Mr. Castro): Did you have any know!l- 
edge of any checks being held at the bank waiting 
monies to be deposited in the account of Harold 
Dee Jensen? 

Mr. Hilger: I will object to that likewise as be- 
ing incompetent, irrelevant and immaterial and not 
having anything to do with this case. 

The Court: So far as I can see that is correct. 

Mr. Castro: We are offering this evidence on the 
basis again of motive, vour Honor. 

Mr. Hilger: What? 

The Court: I will sustain the objection. I ean’t 
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see any question of motive involved as yet in this 
ease. 


@. (By Mir. Castro): At the time of this fire 
was there any accounts due the Lumber Wholesale 
Company ? 

Mr. Hilger: Objection. Incompetent, irrelevant 
[521] and immaterial to any issue in this case at 
this time. 


The Court: I will sustain the objection as to any 
financial status of the concern on the same ground 
on which I heretofore ruled in connection with sim- 
ilar questions. 

Q. (By Mr. Castro): On the morning of this 
fire was any creditor of the Eureka Lumber Com- 
pany at the office concerning the payment of his 
account ? 

Mr. Hilger: That is objected to as incompetent, 
irrelevant and immaterial at this stage of the pro- 
ceeding; the same line of questioning. 

The Court: Sustained. I want to make it clear 
that I am only ruling on this evidence at this time. 

Mr. Castro: Perhaps I do not quite understand 
what your Honor is saying. 

The Court: You can’t prove motive of something 
until vou have first brought in the corpus delicti, as 
it were; because somebody has a ereditor or his 
aunt is sick you can’t bring that in as evidence of 
arson. You first have to have some foundation 
for it. 

Mr. Castro: Well, we have proved here—I would 
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like to discuss it with your Honor. I would like to 
discuss the problem in front of the jury. 

The Court: I think it is quite clear to me that 
the testimony is not admissible at this stage of the 
ease. 

Mr. Castro: Then J would like to make an offer 
of [522] proof, because Mrs. Van Harpen is going 
back to Eureka this evening, your Honor. 

The Court: All right. It is a little past 3:00. The 
jury can go out for its recess now and I will hear 
your offer of proof. 

(The jury left the courtroom and in their 
absence the following oceurred:) 

Mr. Castro: Concerning the foundation I would 
like to state this to the Court: That accepting the 
testimony of the plaintiff as true and correct, that 
he had redwood moldings stacked in the areas that 
he has indicated, that in the center of those areas 
were found the two cans of inflammables in high- 
priced molding of $220,000, there was evidence that 
in the room where the fire is said to have originated, 
not only by the opinion of the witness this morning 
but also by Neil Jensen, who saw the fire in the 
area, that there was evidence on the flooring of the 
room that flammable Hquids had been placed in the 
floor area, I think from that evidence the jury ean 
infer or make a finding on circumstantial evidence 
of arson. We can go one step further and connect 
Dee with it through his conduct as observed by the 
witness Musser fleeing the scene. That is the foun- 
dation from the arson standpoint. 


Hyrum Jensen dOL 


(Testimony of Mrs. Ellen Van Harpen.) 

The Court: Have you any other evidence along 
that line except what you have already presented 
which you intend to present? [523] 

Mr. Castro: Not along that line. I think I have 
presented everything I know of at this time. 

The Court: On the basis of the evidence that has 
been presented I would take that issue away from 
the jury. I say that to you unequivocally because in 
my opinion there isn’t the slightest evidence that 
would justify the cross-complaint in this case, nor 
any evidence from which an inference could be 
drawn. There is only your argument and your 
statements. There is nothing excepting the question 
of the amount of redwood. Of course, that goes to 
the amount of the claim, and on that there is some 
conflict. That is an issue for the jury to determine. 

Mr. Castro: The question of motive, and that 
element of the case is just as important as on the 
arson end of it, and they have designated 101,000 
board feet of lumber in there. 

The Court: That may be a question of the cor- 
rectness of the claim. You can argue that to the 
jury. 

Mr. Castro: And the financial circumstances con- 
cerning their background at the time of the loss is 
certainly evidence of motive and falsification. 

The Court: T can’t see anything that would jus- 
tify submitting that issue to the jury. There is noth- 
ing by way of motive that would justify the sub- 
mission of that to the jury as far as I ean see. 
I have listened to the testimony very briefly. If you 
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have no more evidence on it, I would instruct the 
jury [524] to take that issue from the jury, and I 
might even go further in my instructions to the 
jury, counsel. I do not think the charge of arson, 
which is a charge of a felony, can be hghtly made 
by an insurance company against a businessman 
unless they know what they are doing when they 
file the charge, and it can’t be used as a method of 
defense to a claim unless there is some substantial 
evidence from which some inferences can be drawn, 
not because it is a moral question, that he hasn’t got 
much money, not doing much business, may owe 
some money, and they have some cans in their place 
of gasoline or other inflammable material which are 
used there. Somebody sees a man drive an automo- 
bile and he is driving a httle fast. Those are not 
things from which justification can be drawn for 
the proof of what amounts to a felony. I wish to 
make myself quite clear to you at this point. That 
is why I asked the question the other day as to 
whether there would be any other evidence along 
that line, because I do not want to prejudge that 
question, but on the basis of your laying the foun- 
dation for the question to this witness, you might 
just as well know what I think about the evidence 
on that subject so far. 

Mr. Castro: I offer to prove by this witness that 
the account referred to in the name of Harold Dee 
Jensen, the deposits into such account have been 
stopped by the Eureka Lumber Company, because 
there were outstanding bad checks against the ac- 
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count, for which there were insufficient funds to 
cover after [525] they had been issued; that the 
lumber wholesalers had such cheeks; that the ac- 
eount in the name of the lumber wholesalers was 
approximately $18,000; that on the morning of the 
fire the Northwestern Pacifie representative had 
been in their office for the collection of a delinquent 
account, a thousand or in excess of a thousand dol- 
lars, which was promised to be paid that afternoon, 
and there was no eash in either bank account to 
eover that obligation. Those are the items that I 
wish to prove and that I believe this witness would 
testify to. 

The Court: I would hold that that is not admis- 
sible in proof of the claim made in the course of the 
defendant’s case. It might justify the plaintiff com- 
mitting suicide, having a holdup, or any of a num- 
ber of a thousand things, but motive does not prove 
offense. There night be a motive for the plaintiff in 
the case to do many things if he was in sore straits, 
but that does not supply the evidence that is needed 
to prove a charge of arson. So I will hold that the 
evidence is incompetent, irrelevant and mmiaterial 
at this stage of the case. 

My. Castro: Those are all the questions I have 
on the direct examination of the witness, your 
Honor. 

The Court: We will take a brief recess. 

(Recess, after which the jury returned to the 
courtroom and the following proceedings were 
in their presence :) 
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Mr. Castro: I have. completed the direct exam- 
ination. 

The Court: Any cross? [526] 

Mr. Hilger: Yes, your Honor. 


Cross Examination 

Q. (By Mr. Hilger): Mrs. Van Harpen, your 
duties did not require you ordinarily to go into the 
west portion of the building, did they? 

A. The shed. 

@. The shed. A. Not ordinarily. 

Q. You stated that there was a pile of molding 
in through here but you did not know how big it 
was? 

A. TI couldn’t give you any footage in it, no. 

Q. You are familiar, are you not, with the acqui- 
sition of a rather sizeable quantity of Anzac mate- 
rial from the Eureka Redwood some time prior to 
the fire? Do you recall that transaction? 

A. They purchased material from Eureka Red- 
wood regularly, but the term ‘‘ Anzac” is not famil- 
lar to me. 

Q. You do not know of your own knowledge 
where that was stored at the time of the fire, do 
you? 

A. Asa rule it was stored out in the yard. 

Q. But you do not know where it was stored at 
the time of the fire, do vou? 

A. Are you talking about the Anzac? 

@. I am talking about the Anzac or any or all 
OR TM A. No. [527] 

Mr. Hilger: Thank you. 
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Redirect Examination 

Q. (By Mr. Castro): Had you ever seen any 
large shipments of molding stored in the shed at 
any time up to the fire? 

Mr. Hilger: I object to the use of the word 
“large.’’ 

Q. (By Mr. Castro): Shipments of 20,000 feet 
or 30,000 feet ? 

A. No. The molding that was there, was there 
when JI started working there that I am talking 
about. 

Q. Could you tell us anvthing about the size of 
that pile physically ? 

A. Well, as I said, it was seattered. It was not 
piled high. It was criss-crossed perhaps three or 
four deep and covered, I believe, an area twelve by 
fourteen, maybe larger than that. 

Mr. Castro: Twelve by fourteen feet? Those are 
all the questions I have, vour Honor. 

Ma, Hileer: That is all. 


B. C. WOLFE 
was called as a witness on behalf of the defendant, 
being first duly sworn, testified as follows: 
Q. (By the Clerk): Will vou please state your 
name to the Court and jury, sir? 
ies. ©. Wolfe. [523] 


Direct Examination 
Q. (By Mr. Castro): Where do you make 
your home, Mr. Wolfe? A. ureka. 
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Q. And you have lived in the area about how 
long? A. Ten years. 

@. What is your occupation or business? 

A. Iam an engineer for a sawmill construction 
firm and in new and used machinery. 

Q. Academically you are a Massachusetts Insti- 
tute of Technology graduate, are you? 

A. That is correct. 

Q. You have been in that business about how 
long? 

A. My current position about four years. 

@. How long have you been in the machinery 
business relating to sawmills? 

A. Since 1947. 

@. Following a fire that occurred at the Eureka 
Lumber yard in the City of Eureka did Mr. Me- 
Mullin of the General Adjustment Bureau of that 
city ask you to visit the scene of that fire and look 
at a portable sawmill ? 

A. That is correct. 

Q. About how long after the fire was it that you 
went to look at the sawmill ? 

A. I eouldn’t be specific as to the date, but I be- 
eve it [529] was about three or four days. 

Q. At that time did you see a sawmill which was 
located in the position shown in this photograph 
Defendant’s AC? A, Yes, that is correc 

@. At that time was part of the roof down on 
the saw machine as it is shown in that photograph ? 

A. No, because I walked around the whole ma- 
chine at that time. 
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Q. What is the approximate size of that? First, 
is that a portable sawmill? 

A. In the sense that it can be dismantled and 
moved it is a portable sawmill, yes. 

@. I show you another photograph. Is that taken 
showing the front as contrasted with the rear of 
that sawmill? 

A. Yes, this photograph was taken on the street 
side. 

Q. In the testiinony there has been testimony to 
a movable wooden platform that moved with the 
saw of that sawmill. 

A. Well, in normal sawmill construction, in- 
eluding this particular piece, there is no necessity 
for any moving wooden platform, and there was on 
this item there. 

@. There wasn’t on this item? 

A. No, there was no reason for it being there. 

Q. There is a platform, however, with this saw- 
mill, is there not? 

A. Yes, it is shown on this photograph here. 

Q. I show you Exhibit D. Does that show the 
platform to which you have reference ? 

A. This platform in here is what is normally 
referred to as an offbear platform, and the one 
shown on this photograph is the sawyers platform. 

Q. Are you familiar with redwood molding? 

A. Not specifically. I know what it is. I know 
what is is used for. 

Q. When you visited the mill there after the 
fire did you find any evidence of redwood molding 
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remains on top of the platform or any part of the 
redwood saw? 

A. ‘There was no molding or any other type of 
merchandise on top of the platform, because I 
walked all around it and on top of it. 

Q. Did you find anything to indicate to you 
that any part of that sawmill had been completely 
consumed ? 

A. No, there wasn’t any evidence of anything 
being consumed. Most sawmill equipment is steel 
and it doesn’t burn very well in a fire. 

@. And so far as the wooden members of that 
sawmill are concerned, was there any total consump- 
tion of any portion of the wooden mill? 

A. No, they were slightly charred on the outside, 
mayhe ten per cent. 

Q. Did you look at the machinery with the 
thought of a [531] possibility of repairing the ma- 
chinery ? eee co, | did: 

Q. Does part of the work which you do include 
the repair of such machinery? 

A. Yes, it does. 

Mr. Hilger: TI object to this. In connection with 
this sawmill, salvage does not appear to enter into 
the valuation: 

Mr. Castro: I am not going to ask lim a ques- 
tion on the salvage. 

Mr. Hilger: If he is not going to ask any ques- 
tion about the value after the fire, then, I will object 
to the whole business as being pointless. 
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Mr. Castro: I am asking him whether the cost 
of the repair of that machinery, which is provided 
for under the policy 

The Court: I don’t quite follow you on that. 
What is the point of that? 

Mr. Castro: The policy provides that you in- 
sure to the extent of the actual cash value not ex- 
ceeding the cost of repair or replacement. 

Mr. Hilger: Except in matters where the dam- 
aged or lost merchandise has been sold and remains 
undelivered. 

Mr. Castro: There is no such provision. 

Mr. Hilger: The policy provides that the [532] 
measure of value on items which are sold but re- 
main undelivered is the sale price thereof. 

Mr. Castro: No, the policy provides in para- 
graph 3, the building form endorsement, Your 
Honor, in the event there has been a sale of a par- 
ticular piece of property and it is still on the prem- 
ises, the sale price shall constitute the actual cash 
value wherever the term “actual cash value” is re- 
ferred to in the policy. 

The Court: What is the point here, that there 
was some limit to the liability of the insurance com- 
pany on this mill? 

Mr. Castro: The point is, the mill was repair- 
able at less than $7,500. 

Mr. Hilger: That would not compensate the in- 
sured, 

The Court: Then this would become a question 


oLO Boston Insurance Company vs. 


(Testimony of B. C. Wolfe.) 
of law or instruction to the jury. 

Mr. Castro: Yes, it would, Your Honor. 

The Court: If you are right about it, you would 
have to have some evidence in the record to cover 
uve 

Mr. Castro: That is right. 

The Court: If your opponent is right about that, 
then I can instruct the jury to disregard this evi- 
dence. 

Mr. Castro: That is correct. 

The Court: Then I see no harm in allowing it 
in. It may go in subject to the ultimate determin- 
ation of its [533] materiality. 

Q. (By Mr. Castro): Did you make any in- 
vestigation of this sawmill to determine whether 
or not it was repairable? A. Yes, 

Q. Did you reach any conclusions as to whether 
it could be repaired ? A. Yes, it is repairable. 

Q. Did you reach any conclusions as to the cost 
of that repair? A. Yes, I did. 

Q. What in your opinion was the cost of the 
repair of that sawmill? 

A. Approximately $1,700. 

Q. Have you been back to look at that sawmill 
since your first look at it? A. Yes, last week. 

@. Has there been any change in the condition 
of that sawmill over the period so far as the con- 
dition of the mill is concerned, over that period of 
time? 

A. The first time I looked at it it was just 
through a fire. Now it is completely rusted. 
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@. Were any steps taken so far as you could 
see on any equipment to protect against rust? 

A. None whatsover. 

@. Are there ordinary steps which are recog- 
nized in the [534] machinery industry for protect- 
ing that type of equipment? 

A. Yes, on salvageable machinery they used 
normally a fish oil base of paint or grease or oil. 

Q. Reference has been made that the carriage 
of the machine was warped. Did you inspect the 
carriage of the machine ? A. Yes, I did. 

Q. What was its condition so far as being re- 
pairable, usable, or warped ? 

A. Well, it is still usable. It would require new 
bearings, but the frame proper is O.K. 

Q. With reference to the tracks on which that 
saw traverses, were they warped? 

mh, Wo, f can’t say that theymwere. 

Q. In your work have you become acquainted 
with the capacity of loaders so far as area for haul- 
ing of lumber? 

A. In a sense. I have not made any specific 
study of it. 

Q. For instance, if I told you that we were deal- 
ing with 66,000 board feet of redwood molding, 
would you be able to tell us approximately how 
many freight car loads that would constitute ? 

A. I could compute it and give you a figure on 
ants 

Q. What approximately would that be, Mr. 
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Wolfe? A. You said sixty-six? 

Q. 66,000 board feet. 

A. Well, a normal truck unit of about eight feet 
by eight feet by twenty feet would contain approxi- 
mately 15,000 feet, if [585] we are speaking of 
board measure as such. 

Q. With that in mind, would 66,000 board feet, 
so far as freight cars are concerned, be two or more 
freight cars of lumber? 

A. If the weight was no factor, you could pos- 
sibly get that much in two large cars. 

Q. What in your opinion would it represent in 
carloads? A. Two or better. 

Q. In your opinion what would 35,000 board 
feet of redwood fencing represent in carloads? 

A. Probably a car and a quarter, a car and a 
half possibly, according to the weight of it. 

Q. In walking around the sawmill did you walk 
in this area between the sawmill and the middle 
partition of the building? A. Yes. 

Q. Did you find any evidence or see any evi- 
dence in there of any debris or redwood molding? 

A. The only debris I noticed was the charcoal 
that fell off the timbers around there. 

Q. What timbers do you have reference to, Mr. 
Wolfe? 

A. The wall of the building and what charcoal 
fell off the timbers under the mill proper. There is 
a space of four or five feet. I didn’t measure it. I 
had no reason to. 
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Mr. Castro: I believe those are all the questions 
I have on direct examination, Your Honor. [536] 


Cross Examination 

@. (By Mr. Hilger): Mr. Wolfe, you were 
hired by the defendant to do this work, were you 
not; in a sense you were paid for it? 

A. How do you mean? 

@. M-o-n-e-y. 

A. Iwas invited to testify down here or asked if 
I would. 

Q. You did not answer my question, Mr. Wolfe. 
You were hired and paid by the defendant to make 
these studies that you have testified to, weren’t you ? 

DoaeNO, Sit, Devas not. 

Q. What was your arrangement with Mr. Me- 
Mullin? He is the adjuster, is he not, for the insur- 
anee company ? 

A. He asked me at the time if I would come 
over and make an appraisal of this burnt ma- 
ehinery. 

Q. How much did you get paid for your ap- 
praisal ? 

A. I get paid nothing. If we get a job for it, 
then we make the money on the rebuilds. 

oO You saw charcoal around on Wie floorancs 
that is, charred bits and pieces of the residue of the 
flames around on the deck or along this wall here, 
did you not? A. Yes. 

Q. What type of instrument did you use to con- 
duct your tests on this piece of equipment, Mr. 
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Wolfe? A. You. need no instruments. [537] 

Q. You just go along, sight along it, and that is 
it? Is that the way you conduct the test? 

A. Well, no. What was the specific question ? 

Q. I just wanted to know what instruments you 
used to determine the condition of that sawmill, Mr. 
Wolfe. I believe you have answered me that you 
used no instruments. 

A. That is right. I am in the business of ap- 
praising machinery for repair. 

Q. How long did you take to appraise this? 

A. Probably thirty minutes. 

Mr. Hilger: That is all. 


Redirect Examination 

Q. (By Mr. Castro): Is any more time required 
to look at a sawmill of this size? 

A. Well, for the amount of equipment there I 
spent a little too much time, because there are only 
three pieces there. 

Q. What do the three pieces consist of ? 

A. One diesel engine, Cummins engine, one car- 
riage of nondescript make, and one feed works, 
friction feed. 

Q. Do you have to take the carriage apart to 
examine it to determine whether it is repairable or 
usable ? 

A. No, sir, I do not. Any of these photographs 
will show you most of the carriage. 

Q. Do you have to take the friction portion 
apart to determine whether or not it is usable? 
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A. No, sir. 

@. Do you have to take the diesel motor apart to 
determine whether it is usable ? 

eee YS, eSt)’, 

Q@. What did you do in that connection? 

A. Normally when we appraise a diesel that has 
been in a fire we check to see if there if there is oil 
in it. 

Q. What is the significance of the oil? 

A. Usually when the crankease is full of oil the 
damage has not been hot enough to damage the 
casings. 

Q. Did you make that check in this instance? 

pee Yes, f did. 

Q. What did you find? 

A. That the crankcase was full of oil. 

Q. Did von find anything else that would indi- 
cate to you whether the sawmill had been under any 
intense heat that would destroy the sawmill ? 

A. No, I did not. Normally, on diesel engines 
there are a few aluminnm parts, and regardless of 
what the make of the engine, they normally melt off. 

Q. And those parts are all replaceable, are they? 

ieee i iat 1s correct. 

Q. And they melt at a far lower degree than the 
steel portions of that engine? A. Yes. [539] 

Mr. Castro: J have no further questions. 


Recross Examination 
Q. (By Mr. Hilger): Those aluminum parts, 
many of them are right down in the middle of that 
diesel, aren’t they, Mr. Wolfe? 
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A. No, they are on the outside. 

Q. Some of them are on the inside, aren’t they? 
How about the babbit around any bearings? 

A. If the oil is still in the crankease, you can’t 
melt the babbit. 

Q. That is your opinion at least? 

A. That is my knowledge. 

Q. How about other aluminum parts that might 
appear on the insides? How about the brass? How 
about their melting point compared with aluminum? 

A. Slightly higher. 

Q. Very slightly, too, isn’t it? 

A. That is right. 

Q. Aluminum is about 1400 and copper is about 
1600, is that right? A. That is correct. 

@. <A very slight change in temperature would 
melt the copper and brass bearing, wouldn’t it? 

A. Diesels have aluminum bearings normally. 

Q. I thought they did not have aluminum inside 
where you [540] had to go after the bearings. 

A. No one has said that yet. 

Q. You said they were all outside. 

A. You said parts. You said nothing about bear- 


Q. A bearing is not a part? 

A. Not external, no. 

Q. But it is internal, isn’t it? A. Yes. 

Q. You can’t run the thing without it, ean you? 
Yes or no. 

A. Will vou repeat that, please? 
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Q. Can you run a diesel engine without bearings 
in it? A. No, vou cannot. 

@. You did not look at those bearings, did you? 

A. I didn’t have to. The crankcase was full of 
oil. 

@. That is your final answer to everything: “We 
cot oil, wity, it is O.K.” Wou made ho fiumimher 
checks. Yes or no. Ae AN: 

@. Where was the feed works on a rig like this, 
Mr. Wolfe? 

A. It normally sits under the carriage rails. 

Q@. You would have to do some getting to get 
under there and examine it, wouldn’t you? 

A. No, sir, it is in plain sight. 

@. Underneath the rails? 

A. That is right, but there is a cutout section 
for it. 

Mr. Hilger: That is all. [541] 

Mr. Castro: I have no further questions, your 
Honor. 

RICHARD HANNA 
ealled as a witness on behalf of the defendant, being 
first duly sworn, testified as follows: 

@. (By the Clerk): Will you state your name 
to the Court and jury? A. Richard Hanna. 


Direct Examination 
Q. (By Mr. Castro): Where do you make your 
home, Mr. Hanna? 
A. In Berkeley, California. 
@. By whom are you employed? 
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A. Yellow Manufacturing Acceptance Corpora- 
tion. 

Q. Are you appearing here today as a result of 
a subpoena being served on your employer? 

Ase VES: Slik 

Q. That subpoena asked you to bring certain 
records relating to some trucking equipment being 
purehased by Hyrum N. Jensen. 

A. Yes, sir. 

Q. Have you brought those records with you? 

A. Ihave. 

Q. In specific, do you have a written contract 
involving, or which calls for a down payment credit 
on a portable sawmill? [542] 

A. No, sir. 

Q. Do you have a written contract on a truck 
where a sawmill was to be used as a down payment? 

A. We have a contract on a truck, sir, but not 
with a sawmill as a down payment. 


Q. What is the date of that contract? 

A. January 12, 1956. 

Q. May I see that contract? 

A. Yes, sir. This is the contract itself. 

@. Do you have the original contract with you? 

A. Not with me, no, sir. 

Q. This is a photostat of that contract? 

A. Yes, sit: 

Q. Apparently you made several copies of the 
photostat? A. Yes, we did. 


Q. Did that contract call for a trade-in of the 
portable sawniull ? A. No, sir. 
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Q. What is meant under paragraph 2 where it 
refers to a portable sawmill? Maybe I am using the 
wrong term. 

A. Iam sorry. It does. Description of trade-in, 
portable sawmill. 

Q. What is the credit to be received for the 
portable sawmill ? A. $4,000. [543] 

Q. According to the terms of the contract, what 
was the total purchase price of the contract ? 

A. $13,350. 

@. Did you receive anything else to show that 
any other credit was to be given except $4,000 for 
the portable sawmill? A. No, sir. 

Mr. Castro: I will offer the contract in evidence 
as Defendant’s Exhibit next in order. 

The Court: Any objection? 

Mr. Hilger: I think I will object to it as being 
immaterial to show the deal or the arrangement be- 
tween Dayton Murray Truck Sales and the Eureka 
Lumber Company. It is a part of the transaction, 
and insofar as the part is shown, it is in complete 
agreement with the evidence already in the record, 
but inasmuch as it is not the best evidence of the 
complete transaction between the two parties, I will 
object to it. 

The Court: At least—— 

Mr. Hilger: It is corroborative of the first half 
of the transaction. 

The Court: It shows what it shows so far as the 
acceptance company was concerned. 

Mr. Hilger: But limited only to the entry of the 
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financing arrangement into the deal. In my opinion 
it is incompetent to establish what the actual deal- 
ing was between the two dealing parties. [544] 

The Court: You say $3500 credit was given? 

Mr. Hilger: No, we say $4,000 credit was given, 
and Dayton Murray Truck Sales obligated itself to 
pay YMAC an additional $3500, and so far as 
YMAC goes, that is no concern of theirs. All their 
contract will show is the original down payment. 
Who pays the remainder they don’t care, just so it 
is paid. 

The Court: There is really no dispute about it, 
then. . 

Mr. Castro: They claim there is an additional 
contract besides this one. 

The Court: No, that is not what counsel said. He 
said the contract between the buyer and the seller 
was made between the buyer and the seller. So far 
as the financing is concerned, it showed a down 
payment of $4,000. 

Mr. Castro: That is what it showed the transac- 
tion to be, reflected in the formal contract which 
was executed by the Dayton Murray Truck Sales. 

The Court: I will allow it in if you tell me it is 
your contention that the transaction with reference 
to the additional $3500 was some sort of fake or 
incorrect matter. 

Mr. Castro: It is our contention that this con- 
stitutes the entire transaction as represented by this 
contract. 

Mr. Hilger: Then I will object to it as it covers 
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[545] only a part of the transaction. There is in 
evidence already before this Court 

The Court: I do not see that it does any harm if 
it shows only part of the transaction. 

Mr. Hilger: But if counsel is introducing it to 
try to show that it is the entire contract 

The Court: You can make that point at the time 
of your argument. 

(The document referred to was thereupon 
reeeived in evidence and marked Defendant’s 
Exhibit AO.) 

Q. (By My. Castro): This contract was signed 
by a representative of the Dayton Murray Truck 
Sales Company, was it? A. Yes, sir. 

Q@. And what was his name? 

A. W. A. Threlkeld. 

@. After the execution of this contract with 
Dayton Murray Truck Sales, who was to pay the 
pavinents under this contract to your company? 

A. The Eureka Lumber Company. 

@. Was the Dayton Murray Sales Company to 
make any payments 

Mz. Hilger: I will object to that. The contract is 
the best evidence. 

The Court: Yes, that calls for the opmion and 
conclusion of the witness. [546] 

Q. (By Myr. Castro): Assuming this contract 
had heen paid in full, would the Dayton Murray 
Truck Sales Company have any monies coming out 
of the payment? ie No, sir, 

Mr. Hilger: What is that question again? 
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(Question read.) 

Mr. Hilger: I object. 

The Witness: No, sir. 

The Court: Strike the answer. I will sustain the 
objection. The contract speaks for itself. 

Q. (By Mr. Castro): Did you have other con- 
ditional sales contracts with H. M. Jensen referring 
to trucking equipment? 

Mr. Hilger: I will object to that as incompetent, 
irrelevant and immaterial to any issue contained 
herein. We claim no loss of trucks. 

Mr. Castro: J am not offering it for that pur- 
pose. I cross-examined the other day to show the 
interest of Dee Jensen in the particular Eureka 
Lumber Company. One of the questions which I 
was permitted to ask and which was answered by 
the plaintiff was whether or not, following the fire, 
he had transferred the trucks that were involved 
that were YMAC to Dee Jensen. He denied that he 
had. 

Mr. Hilger: He said that he had tried to. 

Mr. Castro: All right. [547] 

Mr. Hilger: But he had not been able to do it. 

The Court: I will sustain the objection on the 
ground it is incompetent, irrelevant and immaterial. 

Q. (By Mr. Castro): Do you have any written 
assignments from Hyrum M. Jensen to Harold Dee 
Jensen concerning the truck involved in this partic- 
ular transaction ? 

Mr. Tlilger: Same objection, plus the fact that 
there is no date on the assignment. 
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The Court: There was no what? 

Mr. Hilger: No time placed on when the assign- 
ments may have become effective. They are meom- 
petent, irrelevant and immaterial anyway. 

The Court: Yes. You are getting pretty far 
aficld from the elaim on the insurance policy. I will 
sustain the objection. 

Mo. Castro: Mr. Hanna, you are handing me a 
document which I will ask to be marked for identi- 
fication. 

(The document referred to was thereupon 
marked Defendant's Exhibit AP for identifi- 
cation.) 

@. (By Mr. Castro): Was this account on this 
particular truck delinquent at the time, June 25, 
19567 

Mr. Hilger: I object to it as Incompetent, irrel- 
evant and immaterial and cite that as misconduct. 

The Court: Which contract? 

Mr. Castro: The one that has been admitted in 
[548] evidence. 

The Court: You are talking about AO? 

Mr. Castro: Yes, your Honor. 

The Court: Was it delinquent at the time of the 
fire? 

Mr. Castro: Yes, that is what I am asking. 

Mr. Hilger: I object to it. 

The Court: Sustained. You mean by that, I take 
it, whether or not there were payments due the fi- 
nance company that had not been paid. I will sus- 
tain the objection if that is the question. 
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Q. (By Mr. Castro): Had you received any 
checks from Hyrum M. Jensen covering any install- 
ments due prior to June 25, 1956? 

Mr. Hilger: Same objection. 

Mr. Castro: (Continuing) Which had not been 
honored by the bank when they were presented? 

Mr. Hilger: Same objection. 

The Court: Same ruling. Sustained. 

Q@. (By Mr. Castro): As of June 25, 1956, were 
you holding any checks of Hyrum M. Jensen? 

Mr. Hilger: Same objection, your Honor. 

The Court: Same ruling. 

Mr. Hilger: I am going to suggest that further 
questioning along this line would be misconduct of 
counsel. [549 | 

The Court: It is prejudicial, [ think. I will sus- 
tain the objection. I have already ruled, in the ab- 
sence of the jury, that those questions are imma- 
terial in the present state of the record. 

Mr. Castro: Those are all the questions I have at 
this time, your Honor. At the close of the session 
this afternoon may I make an offer of proof con- 
cerning these matters I have been asking about? 

The Court: Very well. I think the questions indi- 
eate the nature of the proof you are seeking to 
bring in, but you may make it formally if you wish. 

Mr. Castro: Thank you. 

Mr. Hilger: No questions of this witness. 

Mr. Castro: At this time I would like to read 
from the deposition of Harold Dee Jensen, Jr. 
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Mr. Castro: Referring to the deposition of Har- 
old Dee Jensen, which was taken on May 11, 1957, 
if I may, I would like to read the following portions 
of that deposition. Page 52, line 25: 

‘*@. Now, after the fire did you prepare any of 
the proofs of loss which were filed ? 

“A, J went over it with the accountant, Gene 
Hox, who's a C.P.A. 

“@. «And did you give Gene Fox any figures for 
[550] the proof of loss? 

“A. Yes. We went through the price books and 
inventories—invoices. 

‘*. And did you discuss the proofs of loss with 
Hyrum Jensen before they were executed ? 

aN Nes. 

“@. Did you prepare them for his signature? 

“A. I think Mr. Hilger did that. We just made 
a rough longhand copy of it and took it up to Mr. 
Hilger’s office, and Mr. Hilger’s secretary typed it 
up; and Mr. Jensen went up there and discussed it 
with him. What he discussed, I don’t know; I 
wasn’t there. 

‘‘@. Did you see the proofs of loss after they 
were prepared ? 

“A, Yes, I believe I did. 

“Q@. And where did you see them? 

“A. In ‘Btr. Hilger’s office, 

“QO. Did you review them in there with Hyrum 
Jensen before he signed them? 

“A. I don’t think he was with me. I just 
checked them over. 
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“Q. In Hyrum Jensen’s absence you went up to 
Hilger’s office ? 

‘‘A, He may have been with me, I can’t say for 
sure [551] whether he was or not. 

‘“@. But in any event, you did check the proofs 
of loss before they were signed? . 

Ae That's melt, 7 

With reference to another subject, page 76, line 
12, question by Mr. Castro: 

“Q. Did you go into any other portion of the 
building after you got back from the airport? 

‘‘A. Yes. I looked where he put the gas, and I 
took about a half-gallon out, and my boy has a lit- 
tle car, and I put some of the gas in his car for 
him. 

““Q. About what time was it that you removed 
the half-gallon from the drum at X-11? 

“A. Oh, it was right after we got back from the 
airport. 

““@. What did you put the half-gallon in? 

“A. I don’t remember what kind of a container. 
I think it was a ean or a gallon jug, or something. 

““Q. And did the drum have a top to it? 

Am Yes 

“Q. Did you put the top back on the drum, of 
course ? 

“A. No, I put a pump in it. It was a reenlan 
pump, a self-serving pump. [552] 

“Q. And then what did you do with the gaso- 
line you had withdrawn ? 

“A. I put it in his little car. 
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‘‘@. Where was the car located? 

““A. It was in front of the office. 

“Q. In the walk area or the building itself? 

“A. It was in the walk area. 

“Q@. And will you indicate where in the walk 
area? 

“A, J think it was right in front of the window 
right here (indicating). 

“Q. Would you put an X there? 

‘*(Witness marks document.) 

“Mr. Castro: We will mark it No. 12. 

““. Was that a four-wheel automobile? 

oo Yes. 

“Q. And was it a gasoline-engine automobile ? 

“SN SNES 

“Q. Did it operate? ““A. Yes. 

“Q. Your son was how old? 

‘A. Oh, I think around eight. 

“Q. Then you left him there with the automo- 
bile? 

‘‘A, There was someone riding with him. I don’t 
remember who it was. 

“Q. Did you leave him there with the automo- 
bile? [553] och. Yes: 

“@. And would he drive that automobile? 

‘SA. Yes. 

“Q. How hig an automobile was it? 

‘“A, Oh, it’s just a small one. It’s made out of 
a tank, out of an airplane tank. 

“(). Kind of a scooter? 

“A. Well, it is a little larger than a scooter. It 


528 Boston Insurance Company vs. 


(Deposition of Harold Dee Jensen, Jr.) 
has a little Briggs and Stratton motor in it; goes 
about five miles an hour.’’ 

Page 82, line 9: 

‘“). Now, after you drew the gasoline from the 
drum and put it in the boy’s automobile, what did 
you do with the container that you used to carry 
the gasoline? “A. I don’t recall. 

““@. Did you put it back in the building? 

‘‘A. Most likely. 

‘“‘@. What is your best recollection as to what 
you did with it? 

“A. No; I threw it in the back of his ear. 

‘““@. You left it ontside? 

‘“A. Yes; IJ put it in the back of his ear. In 
fact, I recall now, it was a can that I used, one of 
these service station cans that has a [554] little 
spout on it, a red can; and I tossed it in the back 
of his ear. 

‘*Q. Now, at the time of the fire, were there any 
employees at the Eureka Lumber Company that 
day? Did you have people employed there that day? 

“A. The bookkeeper was there. I don’t recall 
whether there was anyone working in the yard or 
not. 

“Q. Was that Verna Musser or the other one? 

‘‘A. Van Harpen. Verna Musser wasn’t work- 
ing at the time. 

“Q. Did you have anybody working under you 
on the day of the fire? oe NG 

“Q. Did Hyrum Jensen have anvbody working 
under him? “A. I don’t know. 


Or 
bo 
co 
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“@. Were vou there the day of the fire? 
ee es. 


‘*@. And yon don’t know what employees were 


working on the day of the fire? oe «No! 
“Q. What time did vou go to work on that ocea- 
sion? ee cont recall that. [550] 


““@. Did you go to work before the fire occurred ? 

Oh, yes. In the more; I was probably 
there at 8 o’clock. 

““@. And the fire occurred, as 1 understand it, 
sometime around 12 noon, or shortly thereafter? 
Did you work up until the time of the fire? 

“‘A. I worked up until 12 o’clock, a little after 
12. In faet, about 15 minutes after when I left.’’ 

Page 65 of the deposition, line 9: 

““Q. Now, were there any doors in the building, 
so far as the east half of the building was con- 
cerned ? 

“A. This part along here (indicating) ? 

““@. No, the east half would be where the of- 
fice —— 

‘‘A. Yes. There was one door to the outside, the 
east side. In fact, this is it right here. 

“Mr. Castro: Yes. We will mark that door 
INo. 8.”’ 

Mr. Castro: Do vou have the original diagram 
attached to the deposition, your Honor? No. 8 in 
the deposition is the door which was referred to as 
Roman numeral IT here (indicating on Defendant’s 
Exhibit A). 

“Q. And how was that door, was it a shding 
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door? “A. No, it was a hinged door. 

“Q. It was locked from the inside or outside? 

“A. Inside. [556] 

“@. What type of lock was used on the mside? 

‘fA. Oh, I don’t recall. There was some kind of 
a hasp on it. I don’t remember exactly. 

‘*@. Now, was there a door along the alley at the 
position marked ‘3’? Amey Cgc 

That is the door with the Roman numeral marked 
IV on this diagram, Defendant’s Exhibit A. 

“@. And a door at the position marked ‘2’? 

“A That's richiaee 

That corresponds to Roman numeral ITI. 

“Q. And then there was a front door on Third 
Street at the position marked ‘1’? 

ale Chat semichiina 

That is Roman numeral I on this diagram. 

“Q. And then there was a doorway going up- 
stairs in a position marked ‘6’? 

‘fA. That’s right. 

‘‘Q. And alongside of it was a doorway marked 
No. 5?’’ (Which is this doorway.) 

‘‘™. Is there some doorway 

‘A, That’s right. 

“Q. Is there some doorway not marked in there? 

“A, No; they’re all in here. This one here is 
[557] the doorway to the window. I had just about 
forgot that. 

“@. We can mark that doorway No. 9, perhaps, 
and then there won’t be any confusion on that.’ 

“Q. Now, were there any locks on doorway 3? 
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bok, “Yes: 

“Q. Was that locked from the inside or the out- 
side? “A. Both places. 

““Q. And doorway 2, was that a locked door? 

‘fA. I think there’s a hasp on the outside, but 
it was just locked from the outside. 

“Q. What type of lock did you have on the in- 
side of that door? 

“AK, That was just a hasp. 

““@. How was No. 1 door closed, or locked? 

pee it hada) key to it. 

“Q. And were either doors, 5, 6 or 9 kept 
locked ? 

“A. As a rule 5 was kept locked, and when I 
was out of town, as a rule, 6 was kept locked. 

““@. 6 is the doorway that leads upstairs to the 
office section? “A. Upstairs, yes. 

“Q. Now, was there anv doorway in the retail 
end of the building, or the east side of the build- 
ing, as I eall it? [558] 

‘‘A. Well, this one here (indicating). 

“@. So far as outside entrances were concerned ? 

fe NO, hats all of them: 

‘‘@. Was there any doorway direct from the east 
half of the building into the west half of the build- 
ing? 

“A. Yes, there is a doorway right here (indi- 
eating). 

“Q. That would be a door in this general loca- 
tion ? uA. . Ses: 

“Myr. Castro: Marked No. 10.”’ 
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And it corresponds. to Roman numeral V on De- 
fendant’s Exhibit A. 

““Q. Now, was that door locked? 

“A. It was locked with a hasp. 

“Q. From the inside or outside? 

‘fA. Inside. 

‘“Q. Now, how many keys did you have to the 
No. 1 door? ‘fA. Three, I believe. 

““. Who had those keys? 

“A, Thad one, my father had one, and the book- 
keeper had one.”’ . 

The Court: How much of this are you going to 
read, counsel ? 

Mr. Castro: I am going to show that each of 
[559] the doors in the building was locked at the 
time Harold Dee Jensen left the premises at 12:15. 

Mr. Hilger: We will stipulate that they were 
locked. They don’t go off and leave a building un- 
locked. 

Mr. Castro: Will you stipulate that they were 
not forced open by anybody before the fire was dis- 
covered ? 

Mr. Hilger: I won’t stipulate to the time of the 
day except the facts, counsel. I think we have been 
over this three or four times. The doors were all 
locked. 

The Court: So do I. I do not want to impose 
upon this jury, but we are going to finish this case 
some time or other. There 1s so much repetition. I 
think we will stay here today until we finish. What 
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is the materiality of reading all this business about 
those doors again? 

Mr. Castro: The materiality of this business is 
simply this, that the building was locked up, that 
the fire was discovered in the room which is marked 
SW, that there was no normal source of the fire 
in there such as a heater, lighting umit, or anything 
of that character. 

The Court: I did not ask vou that. I said what 
is the materiality of reading all this stuff about the 
doors when counsel has stipulated with you and 
it is already in evidence that these doors were 
loeked. 

My. Castro: If you agree that is the stipulation, 
T aecept it, but I had to read it before I could get 
the stipulation. [560] 

The Court: There is already evidence that you 
brought out in cross examination to the same ef- 
fect. 

Mr. Castro: I needed the stipulation to tie it 
down, your Honor, and I am thankful to get it. 

Myr. Hilger: You are welcome. 

Mr. Castro: With reference to page 44 of the 
deposition, line 1]-—— 

Mr. Hileer: I object to this as being covered 
under the ruling heretofore given as incompetent, 
irrelevant and immaterial to the issues here raised. 

The Court: How far do you want to read, coun- 
sel? 

My. Castro: I would like to read commencing 
with line 11 to page 45, line 7 
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The Court: You want to offer that in connection 

with the amount of lumber purchased? 

Mr. Castro: That is correct. 

The Court: I will allow that. 

Mr. Hilger: Where are we starting now? 

The Court: Line 11, I think he said. 

Mr. Hilger: May we begin at line 6, then, as long 
as we are going to cover this? 

Mr. Castro: I shall be glad to read any part you 
want me to. 

“Q. Had business been going along where the 
[561] Eureka Lumber Company was making money, 
or was it losing money; or what was the general 

“A. It was making money. 

“Q. And about how much was it making? 

“A, TI think in 1955 it was approximately $20,- 
000 profit. 

“@. And was there any change in business fol- 
lowing the close of 755? 

“A. Yes; the lumber business had dropped off 
considerably, the price had dropped. 

“Q. And was that reflected in the Eureka Lum- 
ber Company ? 

‘fA, Yes, it was reflected in every company, 
every lumber company. 

“Q. Was there any change in the amount of 
lumber that you were buying in 1956 as a result 
of that? “Age, Y es: 

“Q. What did you do with relation to buying 
lumber in 1956? 

‘fA. You say, what did I do? 
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pO vcs, 

“A. Well, I just purchased the amount they 
were selling. 

“Q. And was that substantially what you had 
[562] been purchasing in 1955? 

Ane aveisn) teae: mich: 

“Q. Percentagewise, how much did you reduce 


purchases ? ‘fA. I eouldn’t say. 
‘. Approximately ? ‘‘A. I couldn’t say. 
“Q. Was there any drop in the amount you 
My P 
were selling? “A. Yes. 


“Q. And approximately what did that amount 
to during that six months? 

‘‘A. I couldn’t say that, either. 

“Q. You cannot give us an approximation on it? 

Am Newt couldn’t?’ 

Mr. Castro: At this time I would like to offer in 
evidence the invoices referred to in the deposition 
of H. B. Whittet, which was read by plaintiff 
earlier in the trial of the ease. 

The Court: They were not attached to the depo- 
sition ? 

Mr. Hilger: They were not, your Honor. We 
have no objection to the defendant offering them. 

The Court: Mark them in evidence. 

(The invoices referred to were therenpon re- 
ceived in evidence and marked Defendant’s Ex- 
hibit AQ.) [563] 

Mr. Castro: At this time I would offer in evi- 
dence the deposition of G. R. Abrahamson taken 
on September 18, 1957. 
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Mr. Hilger: I will object to this on the ground 
it is incompetent, irrelevant and immaterial in all 
respects. It addresses itself to an indebtedness that 
this gentleman had on the purchase of a home, 
which indebtedness was subsequently paid. 

The Court: I will sustain the objection made by 
counsel on the same grounds heretofore stated by 
the Court, and you may mark the deposition for 
identification if you wish. 

(The deposition referred to was thereupon 
marked Defendant’s Exhibit AR for identifica- 
tion.) 

Mr. Castro: At this time I will offer in evidence 
the deposition of Angelo Franceschi, manager of 
the Crocker-Anglo Bank of Eureka, taken on Sep- 
tember 18, 1957. 

Mr. Hilger: There are two depositions, one of 
September 7th and one of September 18th. 

The Court: Which one do you offer? 

Mr. Castro: The one of September 18th. 

Mr. Hilger: I will make the same objection to 
this deposition that IT made to the previous one, 
vour Honor. 

The Court: This concerns financial transactions 
with the bank? 

May Huleer? sibat is all. 

The Court: Nothing else is involved? I will 
[564] sustain the objection on the same ground. 
The deposition may be marked for identification. 

(The deposition referred to was thereupon 
marked Defendant’s Exhibit AS for identifica- 
tion.) 
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Mr. Castro: Call Mr. Stearns. 

The Court: How long is this going to take? 

Mr. Castro: Probably a half hour. 

The Court: Is this your last witness? 

Mr. Castro: I have I think possibly two more 
witnesses. 

The Court: What is this witness going to tes- 
tify to? The inventory? 

Mr. Castro: Yes. 

The Cowrt: You are bringing some other wit- 
nesses here besides Stearns? 

Mr. Castro: I have some on Monday morning, 
yes. 

The Court: Will that relate to the subject mat- 
ter of the amount of the inventory, too, do you 
think ? 

Mr. Castro: Yes, your Honor. One of them will. 

The Court: Gentlemen, I took this case here he- 
cause of the fact that it was stated that counsel 
were willing to come down here to San Francisco. 
I was agreeable to taking the case, but I have an- 
other case scheduled for I helieve Tuesday or 
Wednesday of next week. I will exeuse the jury 
first and then I will tell you what to do about it 
afterwards. [565] 

(To the jury.) I guess we will have to take the 
weekend off, members of the jury. Will you come 
back on Monday morning at ten o’clock, please. 
The Court will remain in session. 

(The following proceedings were had in the 
absence of the jury:) 

The Court: I do not want to be complaining 
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about this matter, gentlemen, but, as I say, I took 
this case on the assumption that it was a case that 
could be disposed of this week, because another 
important case is scheduled for next week. I note 
it has not been pre-tried. All of the issues should 
have been arranged in this case. This case should 
not have taken more than a couple of days to try. 
Many of these questions could have been ruled on 
and determined at pre-trial. I find it has degen- 
erated into a sort of an accounting case, which 
never should have occurred. Some of these issues 
should have been referred in this case and the time 
of the Federal Court not taken up on matters that 
appear to be somewhat matters of accounting. I 
am only mentioning that to you because I do not 
want to keep you here long hours. It is not fair 
to do that, nor is it fair to the jury. But I would 
like to know now definitely how much more time 
this case is going to take. I understood from the 
Clerk that counsel told him the evidence would be 
finished today. Now I find you still have many more 
witnesses that you speak of bringing. How much. 
longer are we [566] going to take in the case? I 
ask you that not to be eaptious about it but just 
because I have other commitments. This case came 
down from Sacramento and is not on our regular 
calendar. That is the only reason I am belaboring 
the point. Can you tell me now with any definite- 
ness how soon the evidence in this case will finish? 

Mr. Hilger: I am ready to go to the jury, your 
Honor. [567] | 

The Court: That does not answer my question. 
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Mr. Hilger: I am afraid it will have to be up 
to Mr. Castro. 

The Court: My. Castro is the one putting on the 
defense now. I would like to get some idea. 

Mr. Castro: I would lke to state, your Honor, 
that your clerk inquired of me earlier in the week. 
IT thought we would have completed our evidence 
by Monday noon. I so informed him. As late as 
today I thought I would have one or two short 
witnesses for Monday morning. I do not feel I 
misrepresented the defense in a trial of this case. 

The Court: JI am not saying that you misrepre- 
sented. If I had known we would have to run over 
to Monday I would have let them go earlier. I do 
not believe in keeping counsel here long hours de- 
spite my remarks that we would sit here to finish 
the case. Can we have some understanding that we 
can complete the evidence, say, by noontime on 
Monday ? 

Mr. Castro: That would be my understanding, 
your Honor. 

The Court: Then we could perhaps have argu- 
ment in the case on Monday afternoon and submit 
the case Tuesday to the jury. Then I know where 
I am at in respect to further commitments. 

Mr. Hilger: I have commitment, too. I begin an- 
other trial Tuesday morning in Humboldt County. 

The Court: I do not know what we can do about 
that. 

Mr. Hilger: I had certainly hoped we would be 
through by now, or, rather, that the case could be 
submitted to the jury Monday afternoon. 
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The Court: If it is not too late we can do that. 
I want to discuss the instructions to the jury and 
the issues to be submitted to the jury. I do not 
want to submit it to the jury too late. This is going 
to be a difficult ease on the facts for the jury to 
decide on the amount involved. There are some 
amounts the Court maybe can give some instruc- 
tion on, depending, of course, on the law, such as 
this machine. But there are other items in which 
there is a divergence in the evidence concerning 
amount and even to some extent the values in- 
volved. There are a large number of photographs 
in evidence. Has anybody prepared any schedules 
of the manner in which the amount is arrived at 
according to the evidence in this case? 

Mr. Hilger: I have a schedule that L worked up 
for my own use. 

The Court: So there is something the Court can 
see in the presentation to the jury and know what 
the manner of computation is on both sides. The 
reason I mentioned that is I would not like to 
submit the case to the jury under those circum- 
stances at some late hour on Monday. 

Mr. Wilger: JI can arrange with my partner to 
pick a jury for me on Tuesday. [569] 

The Court: I do not see how you can be there 
Tuesday morning in the present posture of this 
ease. I would not want to submit this case to the 
jury without giving them some help in segregating 
and defining the issues that are involved here, Oth- 
erwise it would be asking them to make some guess 
about the case. That is going to take a little time. 
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Mr. Hilger: I will arrange my schedule accord- 
ingly. 

The Court: All right. I am sorry I kept you so 
late. [570] 


Monday, September 30, 1957 

The Court: Jensen vs. Boston Insurance Com- 
pany. 

Mr. Castro: Ready for the defendant, your 
Honor. 

Mr. Hilger: Ready for the plaintiff, your Honor. 

Mr. Castro: We would like to recall Mr. John 
Driscoll at this time. He is the gentleman from the 
Eureka Redwood Company, your Honor. 

The Court: Verv well. 


JOHN DRISCOLL, JR. 
was recalled as a witness on behalf of the Defend- 
ant, and having been previously duly sworn, testi- 
fied as follows: 
Q. (By the Clerk): Please state your name te 
the Court again for the record. 
Peevoml Kk. Driscoll, Jr: 


Further Direct Examination 

@. (By Me. Castro): Mr. Driscoll, on Friday 
afternoon you received a list of numbers from Mr. 
Hilger while vou were here as a witness; do you 
recall that? Awe Yes, Sir. 

Q. And you were to ascertain whether you could 
locate those documents or any other documents re- 
lating to redwood molding, kiln-dried molding sold 
and delivered to the Eureka Lumber Company. 
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(Testimony of John Driscoll, Jr.) 
Have you taken any steps to locate those numbers 
or identify them? [571] 

A. Yes, sir. After leaving the court last Friday 
afternoon we sent a teletype to Mr. Carl 8S. Walker, 
who is administrator for the Simpson Redwood 
Company, requesting that—and if you want me 
to read this I can and I think it covers everything 
you requested. 

Q. Is the substance of it your request that each 
of those numbers would be given to you on Friday 
afternoon? 

A. ‘‘All invoices of sales of lumber to Eureka 
Lumber Company by Hill and Morton, Incorpo- 
rated, and shipped to Eureka Lumber Company 
from August 1, 1955, to June 25, 1956, including 
shipments reflected in the following invoice num- 
bers.” And in addition to those numbers, those 
invoices which we had in court, we requested all 
the other invoice numbers that were submitted by 
opposing party. 

The Court: I understand you made that request. 

The Witness: It was requested that they be 
mailed airmail special delivery to my attention in 
San Francisco, and at the time I left for court this 
morning they had not arrived. However, we were 
assured personally at the mill level that they would 
work on this, and it was expected as soon as they 
ean get them in the mill—I am sure that is the 
only delay—we will have them available, but at. this 
time they have not arrived. 

Q. (By Mr. Castro): With reference to the list 
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which you received there were certain numbers 
which were prefaced with an “ER.’’ What does that 
preface “ER’’ mean? [572] 

A. ER would indicate throngh examination of 
some of the papers in this file that it is an order 
acknowledgment, ER supposedly meaning Eureka 
Redwood. 

Q. And the other numbers would be invoice 
numbers without a letter preface? 

A. That is correct. 

Q. What is the record which you have to deter- 
mine whether an order has been filled and shipped? 

A. An invoice. 

Q. An invoice record. That is the only record 
which you would have to show? 

A. That is correct. 

Q. Reference was made to an invoice involving 
California Redwood. Do you recall that, in Janu- 
ary of 1956? 

A. Yes. I am looking at one, a January 9th 
invoice. 

Q. I will show you Exhibit AN. Ts that the first 
invoice ? A Thats corrects 

Q. What is the term “294’? mean with relation 
to shipments ‘MRD’? What does that mean? 

A. Where is that? 

Q. When it is used on your invoice, what does 
the term “MRD 294’’ mean, do you know? 

A. Is it on this invoice? 

Q. Yes. 
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A. Oh, MRD, yes. That would stand for Malar- 
key Red Diamond, pattern 294. [573] 

Q. What is pattern 294? 

A. It is a standard redwood pattern. It could 
be V Rustic. I would want to refer explicitly to a 
pattern book to describe it. It is a standard pattern. 

Q. Is that what you would call a V joint ship 
lap pattern? A. Offhand I would say yes. 

Mr. Castro: Those are all the questions I have 
of My. Driscoll at this time. I would ask that he 
notify the clerk just as quickly as those come in. 
If the evidence is not closed we would want him to 
return. 

The Court: Any questions? 

Mr. Hilger: No questions. 

The Court: Would you notify the clerk as soon 
as you get the documents? 

The Witness: Yes. They should be in the morn- 
ing mail. 

Mr. Castro: Your Honor, Friday when Mr. 
Wolfe was on the stand I had hin identify a photo- 
graph of the front end, of the street and of the 
sawmill, and the clerk called to my attention that 
I had not asked that it be offered as an exhibit. 

The Court: Any objection? 

Mr. Hilger: No. 

The Court: Mark it. 


(Defendant’s Exhibit AT for identification 
was thereupon reeeived in evidence.) [574] 


Hyrum Jensen 545 


RUSSELL M. STEARNS 
was called as a witness on behalf of the Defendant, 
being first duly sworn, testified as follows: 
Q. (By the Clerk): Will you please state your 
name to the Court and jury? 
A. Russell M. Stearns. 


Direct Examination 

Q@. (By Mr. Castro): Where do you make your 
home, Mr. Stearns? A. In Piedmont. 

Q. What is your profession or business ? 

A. J ama Certified Publie Accountant. 

Q. Are you self-employed or do you work for 
some organization ? 

A. Iwork for Peat, Marwick, Mitchell and Com- 
pany. 

Q. With reference to the Eureka Lumber Com- 
pany, did I request you in September, 1956, to go 
to EHureka and examine the records of the Eureka 


Uumber Company ? Ae Mes 
@. Following that request did you take a trip 
to Eureka? Ac) “did: 


Q. On what dates were you in Eureka for that 
purpose? 
#&. October 3rd, 4th, and 5th, 1956. 
Q. On that occasion did vou meet Frederick Hil- 
ger, counsel for Hyrum Jensen? [575] 
A. Yes. 

Q. Did you meet Hyrum Jensen and Harold B. 
Jensen ? A. Yes. 

Q. Were vou accompanied by anvone from your 
office to assist in the work? A. Yes. 
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Q. Who was that? A. Robert Bredal. 
@. Did you examine any records at that time of 
the Eureka Lumber Company ? A. Yes. 


Q. Where did you examine the records? 

A. Some in Mr. Hilger’s office and some in the 
office of the Eureka Lumber Company. 

@. In the course of that examination did you 
ascertain whether certain records were not in the 
group that you were examining? A. Yes 

@. Did you have a discussion concerning those 
records in the presence of Mr. Hilger, Mr. D. Jen- 
sen and Mr. Hyrum Jensen? 

A. In the presence of Mr. Hilger and Mr. D. 
Jensen. 

@. Where did that discussion take place? 

A. Outside the office of the Eureka Lumber 
Company. 

Q. Will you relate that discussion ? 

A. This diseussion was after My. Hilger, [576] 
Mr. Thomas, Mr. Bredal and I searched the Eu- 
reka Lumber Company office for all the records we 
could find. We did not find the purchase record, 
the sales record or the accounts receivable record. 
So Mr. Hilger asked H. D. Jensen if he had the 
accounts receivable record at home. He said he had 
some records at home, and Mr. Hilger asked him 
to bring them to his office. 

Q@. Were those records made available to you 
thereafter during the time that you were in the 
city? A. Not on that trip. 
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Q. Did you also request the production of the 
general ledger? A. Yes. 

Q. After making the trip in the first part of 
October, 1956, did you give me a written report 
as to the documents that you had not found? 

ve i did. 

Mr. Castro: I would like to offer at this time 
in evidence a letter of October 19th. First, a letter 
of September 26, 1956, addressed to the Eureka 
Lumber Company in eare of Frederick L. Hilger. 

(The letter referred to was thereupon re- 
ecived in evidence and marked Defendant’s Ex- 
hibit AU.) 

Q. (By Mr. Castro): This was the letter which 
introduced you to Mr. Hilger of the Eureka Lum- 
ber Company? [577] A. Wes, itswas: 

Mr. Castro: At this time I will offer in evidence 
a letter of October 19, 1956, addressed to the Eu- 
reka Lumber Company, Hyrum M. Jensen, Harold 
B. Jensen, in care of Frederick Hilger. 

(The letter referred to was thereupon re- 
ceived in evidence and marked Defendant’s Ex- 
hibit AV.) 

Q. (By Mr. Castro): Calling your attention to 
Exhibit AV, would you review the records which 
are referred to in that exhibit and state whether 
or not those were the records that you had not seen 
on your trip to the Eureka Lumber Company? 

A. The first is the general ledger for the calen- 
dar years 1954, 1955, and 1956. IT did not see any 
general ledger of the Enreka Lumber Company. 
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The second was an accounts receivable ledger. I 
did not see any accounts receivable ledger. 

Three, combination cash and sales journal. I saw 
the cash journal but not the cash journal. 

Four, all vendors’ invoices and statements for 
1956. I did not see those. 

Five, all sales invoices for 1956. I didn’t see 
those. 

Six, all correspondence for 1956. I saw very little. 

Seven, all payroll records including the entire 
month of June. I saw part of the payroll records 
for June. I can’t say as to seeing all of them. [578] 

Q. What is the significance of these records that 
you were requesting insofar as establishing an in- 
ventory is concerned ? 

A. It is quite essential in establishing an inven- 
tory in the books to have a beginning inventory to 
which you can add your purchases, both in quan- 
tity and in dollar value, and the sales, both in quan- 
tities and dollar values, so that you can add the 
purchases, deduct the sales, and have your quanti- 
ties and values left at the end of the period. 

Q. Is this method of taking a starting inven- 
tory from a written record of the insured, adding 
to it the purchases during the period, and deducting 
the sales a standard method for determining inven- 
tory as of a particular date? Ay tae 

Q. From the cash journal which was shown to 
you were vou able to determine the quantity of 
lumber which was involved in the eash journal en- 
tries? wo Nowsit. 
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@. Were you able to determine whether it was 
molding, fence board or some other type of lumber? 

A. No. 

Q. In January of 1957 did you return to the 
eity of Hureka to check on records which were to 


be made available to you? A dedi 
Q. What date were you there in January of 
1957? A. January 22nd and 28rd. [579] 


@. Whom did you see on that visit? 

A. My. Hilger’s secretary. 

@. Was that at his office? A. Yes. 

Q. Were any records made available to you on 
that occasion ? 

A. The same records that were inspected before 
plus one Jedger on which there was writing on one 
sheet, which was the last sheet in that book. 

Q. Do you have either that ledger sheet or the 
copy of it? 

A. I made a transcript of it. 

Q. May T sce that at this time? 

(A document was handed to Mr. Castro.) 

Q. Is this a true and correct copy of the sheet 
which was exhibited to you on that oceasion ? 

Pee Oi that occasion, yes, sir. 

Mr. Castro: T offer it in evidence as Defendant’s 
exhibit next in order. 

(The document referred to was thereupon re- 
ceived in evidence and marked Defendant’s Ex- 
hibit AW.) 

Q. (By Mr. Castro): How many days were you 
there in January, 1957? A. Two days. 
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Q. On that visit were any of the records ex- 
hibited to you that you had requested, such as the 
general invoices, the sellers’ invoices or the ac- 
counts receivable sales journal? [580] 

en NOe Sin, 

Q. And had you arranged with Mr. Hilger to 
make that visit to the city of Eureka in January 
of 1957? A. Yes. 

Q. Had you agreed with him as to the date for 
your visit? A. Yes. 

Q. Did you then return a third time in Septem- 
ber of this year to examine records which were to 
be produced for you? A. Yes. 

Q. What was the date of your third visit? 

A. September the 18th and 19th. 

Q. That is approximately a week to ten days 
ago? A. Yes, sir. 

Q. On that occasion were you shown any of the 
books or invoices which have not been shown you 
but which you had been seeking before? 

A. No, sir. 

Q. Now, there are a lot of boxes brought in 
here. Do vou know whether or not those were the 
boxes which you went through on your last visit 
up there in September, 1956? 

A. They look familiar. 

Q. Was that the situation also in January of 
1956 ? A. Yes, sir. 

Q. Did you attend the deposition of a man of 
the Eureka Redwood Company by the name of 
Haley J. Bertain on the 18th of September? [581] 
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eee y cs. 

Q. In the course of that deposition did Mr. Ber- 
tain use a typewritten memorandum to testify eon- 
cerning sales of redwood ? A. He did. 

Q. I show you Exhibit M. Is that the document 
which Mr. Bertain used? ees: 

Q. Were you given possession of that document 
during the deposition ? A. Yes. 

Q. Would you state what took place and how 
you happened to have possession ? 

A. I was given the document in order that I 
could call on the Simpson Redwood Lumber Com- 
pany in the Russ Building in San Francisco and 
obtain copies of the invoices supporting this. 

Q. And that was the Thursday before this trial 
was to start? AS Ves. 

Q. And you were to contact the Simpson Lum- 
ber Company on the Friday when you were to re- 
turn? by EBS, 

Q. Did yon so contact the Simpson Lumber 
Company ? AD Ves, Iivdide 

Q. Did you receive from Simpson Lumber Com- 
pany supporting [582] documents for the transac- 
tions listed? A. Idid. 

Q. Would you state the nature of those sup- 
porting documents? 

A. They are invoices of the Eureka Redwood 
Lumber Company, most of them supported by ship- 
ping purchase orders, where the dehvery was made 
in Eureka. The documents describe the—there is a 
description of the lumber as to the quantity, 
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whether or not they are kiln-dried or green, the 
per thousand price and the amount. 


Q. Did you reflect that information on Ex- 
hibit M? A. Yes. 

Q. How did you reflect it on Exhibit M? 

A. There was one invoice which was omitted 
from this list which was furnished to me by Simp- 
son Redwood Company which I wrote in in pencil. 

Q. What invoice is that? 

A. It is dated April 24th, 1956, for 6,000 feet of 
factory cuts, green, $120. 

Q@. Are all the pencil notations on Exhibit M 


your notations ? A. They are. 
Q. Do they refer to each of the aipnovnne docu- 
ments that you have described ? A. Yes. 


Mr. Castro: I would offer this. 

The Court: Is this the same list of documents 
[583] that you have asked the witness Driscoll to 
bring? 

Mr. Castro: No, it is not, your Honor. This is 
the list which we subpoenaed actually, and this is 
the information which we were given on September 
18th. : 

Mr. Hilger: Arven’t the documents themselves in 
evidence? Weren’t those invoices introduced when 
Mr. Driscoll testified ? 

Myr. Castro: There has been some contention that 
I possibly did not ask for the proper invoices, and 
I wanted to show that this is what their witness 
was testifying from, Mr. Bertain, at the time of 
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his deposition being taken. His deposition is incom- 
plete, your Honor. 

Mr. Hilger: The record specifically shows Mr. 
Bertain was not allowed to testify from any list. 

The Court: These invoices have been introduced 
in evidence. 

Mr. Hilger: Certainly they are, and they are 
the best evidence of the transaction. 

The Court: I do not see what or how the wit- 
ness’ notations concerning them would be material. 

Mr. Castro: I offered it at the time of the depo- 
sition of Mr. Bertain as being read into evidence, 
your Honor. At that time there was an objection 
that there were pencil notations on here, and with- 
out a foundation as to who made the pencil nota- 
tions, it would not be admitted into evidence, [584] 
and that is the reason I have had Mr. Stearns tes- 
tify as to the penciled notations on Exhibit M. 

The Court: The original notations on Exhibit M 
are covered by the invoices that are marked in evi- 
dence, or maybe J misunderstand vou. This list that 
you have in your hands is a list of the exhibits that 
have already been offered in evidence by Mr. Dris- 
eoll? 

Mr. Castro: Yes, I believe that is correct, your 
Honor. 

The Court: What is the purpose of this? 

Mr. Castrow This is theedocument Srhich wit. 
Bertain was using at that deposition. 

Mr. Hilger: It is a document that Mr. Bertain 
had with him at the deposition, but which he was 
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not permitted to testify from. He was allowed to 
refresh his recollection by reference to it, and then 
he was required to testify from his recollection. 

The Court: What does this add to the case? 

Mr. Hilger: Nothing. 

Mr. Castro: It adds simply this, your Honor, 
that My. Bertain testified that the only items which 
were shipped to the Eureka Lumber Company were 
the factory cut items listed, and all items identified 
other than factory cuts went to customers of the 
Eureka Lumber Company rather than to the Ku- 
veka Lumber Company. [585] 

The Court: All you have had this witness do 
is to testify that he was present at a deposition, 
and he says the witness at the deposition testified 
from a document. Counsel says he was not per- 
mitted to testify as to the document. 

Mr. Castro: J call your Honor’s attention to 
page 14. 

The Court: That is disputing the record in the 
deposition. 

Mr. Castro: It is not disputing the record in the 
deposition. 

Mr. Hilger: Where are we now? 

The Court: I do not know what the materiality is. 

Mr. Castro: Mr. Hilger was questioning him 
about it on page 14, on this very matter that I 
brought out to the Court. 

The Court: JI understand that, but I just do not 
quite understand what this witness has got to do 
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with that. He was merely a spectator at the depo- 
sition. 

Mr. Castro: Yes, but the document was given 
to him for the specific purpose of bringing it to 
San Francisco to get the supporting data for each 
of the items lhsted in there. 

The Court: And that supporting data has al- 
ready been produced. 

Mr. Castro: That is correct. And now, the wit- 
ness Bertain used this memorandum in his testi- 
mony at one point, and [586] page 14, and as I 
have indicated to the Court, he identifies factory 
euts as being the only items which were shipped to 
the Eureka Lumber Company, the other items be- 
ing shipped to customers of the Eureka Lumber 
Company. In other words, possession was not given 
to Enreka Lumber Company, and without this ree- 
ord, your Honor, it is unintelligible as to what 
those items are. 

The Court: I can see how the record night be 
introduced in evidence, but I do not see what. this 
witness’ testimony has to do with it. He ts only an 
accountant. I am not saying that disparagingly, 
but he has no first hand knowledge of the transac- 
tions themselves. 

Mr. Castro: No, I only laid the foundation with 
him that this was the document which was referred 
to in the deposition of Mr. Bertain. 

Mr. Hilger: Was what? 

The Court: We are taking up a lot of time that 
I think is inconsequential. 
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Mr. Hilger: It is immaterial, incompetent, hear- 
say, it is not the document that was presented to 
Mr. Bertain, it has all sorts of notations over it, 
and Mr. Bertain was allowed to use the document 
only to refresh his independent recollection. The 
invoices reflected on the document are already in 
evidence. This is not the best evidence of them, and 
I will stand on those objections. [587 | 

The Court: If the invoices are already in evi- 
dence, then you have the direct evidence concerning 
which the witness testified. 

Mr. Castro: The witness Bertain testified, your 
Honor, that the items listed here other than factory 
cuts were shipped to the customers. 

The Court: But that testimony is already in the 
record, 

Mr. Hilger: Not from this document but from 
his recollection. 

Mr. Castro: You are referring to the memo- 
randum in the question. There is no doubt about it. 
Here is what we are dealing with at this time, your 
Honor. 

Mr. Hilger: Beginning at page 4, clear through 
to pages 8 or 9, when Mr. Bertain finally refreshed 
his recollection, he referred to it, but then he testi- 
fied from his recollection. 

The Court: This testimony, Mr. Castro, is al- 
ready in the record. 

Mr. Castro: Yes, but it does not mean anything 
because we do not know what the memorandum is 
he is testifying from. 
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The Court: It doesn’t make any difference be- 
cause the invoices themselves are in evidence and 
they show where the merchandise was shipped. 

Mr. Castro: No, not necessarily. [588] 

The Court: I understood they did. Where are 
they? I thought they did. At any rate, this wit- 
ness’ testimony would be hearsay. He had to ask 
what the facts were. 

Mr. Castro: He is the man who sold the lumber. 

The Court: I am talking about the witness. The 
witness knows only what somebody told him. 

Mr. Castro: My. Stearns’ testimony is only for 
the purpose of identifying the memorandum, which 
was given to him. 

The Court: All right. You have established by 
the witness’ testimony that he wrote the notations 
in pencil on that. 

Mr. Castro: That is correct. 

The Court: There still remains the question of 
the admissibility of the document in evidence, which 
has nothing to do with this witness’ testimony. If 
it is not admissible, there is nothing this witness 
ean say that will make it admissible. He is testify- 
ing from hearsay. 

Mr. Hilger: It is not the best evidence. 

Mr. Castro: He has established that this is the 
memorandum he used to refresh Bertain’s recollec- 
tion at the time of this deposition. 

The Court: I would strike that out because he is 
not competent. He is not the official reporter. That 
is not disclosed in the record. An outsider cannot. 
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testify as to how [589].a witness testified in a pro- 
ceeding that was reported by a reporter, in accord- 
ance with the rules. 

Mr. Castro: Then it is my fault that it was not 
identified, your Honor, because it was turned over 
to the witness at the conclusion of that testimony. 

The Court: I do not see any criticism of you 
involved in it. All I am pointing out is that you 
cannot introduce a document in evidence merely 
by reason of the fact that the witness has testified 
that he received the document and put some writing 
on it. That does not make it admissible. 

Mr. Castro: May I ask him one further ques- 
tion? 

Q. Is Exhibit M the document which Mr. Ber- 
tain was using in refreshing his memory at the time 
this deposition was taken on September 18th? 

Mr. Hilger: Objection. 

A. Yes. 

The Court: I will sustain the objection. This 
witness is not competent to testify to that. 

Q. (By Mr. Castro): In reviewing the records 
of the Redwood Lumber Company did you find that 
certain moneys were placed in an account for Har- 
old Dee Jensen? 

Mr. Hilger: I object to that as incompctent, ir- 
relevant and immaterial at this stage of the pro- 
ceedings. 

Mr. Castro: That is a preliminary question, your 
Honor. It goes to invoices and that is all. [590] 

ee Y es. 
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The Court: Just a moment. Will you please read 

that question. 
(Question read.) 

The Court: For Harold or of Harold? 

@. (By Mr. Castro): Did you find in your re- 
view of the books that there was a bank account 
in the name of Harold Dee Jensen in which moneys 
from the Eureka Lumber Company records showed 
deposits in that bank account? A. I did. 

Mr. Hilger: I object to it as immaterial at this 
stage of the proceeding. 

The Court: There was some testimony on that 
already, wasn’t there? J think Mr. Jensen testified 
he put money into it. 

Mr. Hilger: Certainly, he testified to that fact 
and I helieve it to be the fact. It is immaterial. 

The Court: Mr. Jensen testified he put money 
into his son’s account; am I correct about that? 

Mr. Castro: That is correct, your Honor. 

The Court: What do you want to ask him about 
it for? 

Mr. Castro: The next question I would ask him 
is whether he asked for invoices to show purchases 
of lumber reflecting the amounts of those deposits. 

The Court: Whether he asked for? [591] 

Mr. Castro: That is correct. 

The Court: I will allow it. 

Mr. Castro: Thank you. 

Do you understand that question, Mr. Stearns ? 
Yes. 
Did you see the records of moneys heing 


Qo 
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transferred from the Eureka Lumber Company to 
the Harold Dee Jensen account? 

The Court: That is not what you asked him. 
You asked him whether or not be asked for in- 
voices showing purchases by Harold Dee Jensen. 
I have allowed that question and he can answer 
that. 

Mr. Castro: Do you understand the question? 

ect 

@. Whom did you ask for those invoices? 

A. My. Hilger. 

@. Have you been given any such invoices up 
to the present time? A. No, sir. 

@. Did you find any invoices in the records you 
saw to support purchases of limber in the amounts 
of money that were deposited into the Harold Dee 
Jensen account? Ae ae did nor: 

@. During the calendar year 1956, through the 
time of the fire, did you find any payroll record 
reflecting that [592] Harold Dee Jensen was on the 
payroll of the Eureka Lumber Company during the 
six months before the fire? A, No, su 

Q. Did you find any pavrol record reflecting 
whether during the first six months of 1956 there 
was any withholding tax or social seeurity with- 
holding for Harold Dee Jenson on the payroll? 

A. No, sir. 

Q. In reviewing the records of the Eureka Lum- 
ber Company did vou look for the fact as to whether 
or not there were any overdrafts? A. I did. 

Mr. Hilger: I will object to that. 
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The Court: Sustained. 

Mr. Castro: The following questions, your Honor, 
eo to that question of financial responsibility, so I 
would have to make an ofter of proof because I 
understand what your Honor’s rulings are. 

The Court: I take it you want the witness to 
testified as to what he fond to be the financial 
condition of the plaintiff? 

Mr. Castro: That is correct. 

The Court: I assume they cover that field. I 
will sustain an objection to it. 

Q. (By Mr. Castro): With reference to Plain- 
tiffs Exhibit 18, a financial statement given to the 
[593] Anglo California Bank on June 14th, 1956, 
have you reviewed that financial statement ? 

A. Yes. 

Q. Have you reviewed that financial statement 
with specific reference to accounts payable? 

A. Yes, 

Q. Does that exhibit correctly state the accounts 
payable as of the date in June? 

Mr. Hilger: I will object to that. It calls for 
a conelusion based upon an examination I do not 
think it was possible for him to make. He has al- 
ready indicated that he has not had access or the 
records of 1956 in June have not been available to 
him for his examination. He has had no informa- 
tion as to the manner of record keeping, whether 
it is cash, accrual, or what inventory items were 
considered in transit and what were not. I think 
all he can tell us is what accounts payable he might 
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have ascertained actually existed, but as to the cor- 
rectness of the documents, I think it would call for 
a conclusion on which he could not possibly have 
the basis for a valid opinion, even in view of his 
own testimony that he has been unable to examine 
the records. 

The Court: J am going to curtail the examina- 
tion as to financial standing. I see no relevancy of 
it in this ease. 

Mr. Castro: Again there would be an offer of 
proof. 

The Court: Otherwise we would go into a long 
[594] examination here that might take a long 
time as to the correctness of the financial state- 
ments that the plaintiff made to the bank. We have 
no concern with that here. 

Mr. Castro: That is in evidence on behalf of the 
plaintiff over our objection, your Honor, and it 
goes for the truth of the fact. 

The Court: It came in in connection with some 
testimony, not to show financial standing, but, as I 
recall—this record has not been written up? 

Mr. Castro: No, it has not, your Honor. It came 
in for all purposes. I did not hear any limitation 
at the time. 

Mr. Hilger: It came in because of the issues 
raised by counsel in his opening statement, which 
he has been unable to meet so far on the basis of 
the evidence. 

The Court: If that is the case then I will enter- 
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tain a motion to strike out the financial statements 
from the record. 

Mr. Hilger: Then we will move to strike it out. 
It was not a statement rendered to the insurance 
carrier and they have nothing to do with its cor- 
rectness one way or the other. It goes to an issue 
that was raised by counsel in its opening statement 
but which has not developed in the trial of the mat- 
ter, and therefore it would be irrelevant. 

The Court: The Court admitted them on behalf 
of the plaintiff. 

Mr. Castro: I did not offer them in evidence. 

The Court: I say the Court admitted them [595] 
on behalf of the plaintiff. 

Mr. Castro: ‘That is correct. 

The Court: In view of the fact that you had 
made an opening statement in which you had made 
certain statements, and I ruled, although it was 
strictly in the sense of rebuttal, I would allow them 
in as statements on the theory that the Court had 
control over the order of proof. Since there has 
been no foundation laid to consider the question 
of financial condition, on the motion of either side, 
T would strike the financial statements from the 
record. 

Mr. Hilger: In the present state of the record 
it relates to no issue raised here and I would move 
to strike it out since we offered it. 

The Court: Both financial statements may be 
stricken, 17 and 18. 
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(Thereupon Plaintiff’s Exhibits 17 and 18 
were withdrawn from evidence.) 
Mr. Castro: If the Court please, those are all 
the questions I have at this time. 
The Court: Very well. 


Cross Examination 

Q. (By Myr. Hilger): Mr. Stearns, has it not 
been your experience in your work as a Certified 
Public Accountant that a physical inventory is 
[596] much more trustworthy as to accuracy than. 
a derived book inventory ? A. Yes, 

@. You have made reference to the fact that 
certain records were not inspected by you. You 
have never seen those records, have you, and you 
were told upon each occasion that Mr. Hyrum Jen- 
sen and myself—I think I did most of the talking 
with you, didn’t I? A. Yes. 

Q. We did not know where those were except as 
to, I believe, an accounts receivable ledger and pes- 
sibly a sales register? Az Yes: 

@. And vou were told wpon all occasions that 
all the records, the whereabouts of which we knew, 
either were already available to you or would be 
made available, is that not so? 

A. That is what you said. 

Q. You came up on October 4th for vour first 
examination of various records and noted by cor- 
respondence intervening between a period and the 
second peried that you would be up sometime in 
January, is that correct? we Ves: 
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Q. You received a letter from me dated Decem- 
ber 4, 1956, did you not? A. Yes: 

Q. And you were told in that letter that [597] 
Mr. Harold Dee Jensen had been able to make 
certain reconstructions of the accounts receivable; 
isn't that the content of that letter? 

A. By inference. 

Q. And a rather reasonable inference, too, Mr. 
Stearns, wasn't it, that that is what I meant in that 
letter? 

A. You said in the letter that you had told me 
that you would obtain from Harold Dee Jensen, if 
possible, and as soon as possible, the information 
he had been able to develop by way of the recon- 
struction of the records referred to. 

The next paragraph, ‘‘J have in my possession 
and at your disposal the items referred to and they 
are available for such mspection at your conven- 
ience,”’ 

@. Then you came up in January to inspect 
them, is that correct ? A. That is nght. 

Q. On that occasion you went through such of 
these papers here as you considered relevant, and 
you found in addition a ledger book with a recon- 
struction of a list of accounts receivable, is that 
right? 

mu. It did not say ‘*Accounts Receivable.” 

Q. Wouldn’t yon consider that an accounts re- 
eeivable sheet based on your experience ? 

A. It isa list of names with some addresses and 
some amounts. 
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Q. And some notations of ‘‘Paid,’’ “Paid,’’ 
“Paid,” Paid: [593] A. Right. 

Q. You came up in January, and at that time 
all of these papers that are here now were again 
made available to you, in addition to what we had 
been able to obtain as evidenced by the Exhibit No. 
AW, to which you have just referred, and you 
looked all those over again or such as you chose to 
look at? A. That is right. 

Q. You came up again in December, did you 
not? I am sorry. September of this year? 

A. Yes. 

Q@. That was not by prearrangement with my 
office, was it? That was upon the occasion of some 
depositions being taken and you accompanied Mr. 
Castro? ee) Whats rice 

@. And you went through this box of material 
again, particularly this part here. Do you recall 
asking me to look at this register here (indicating) ? 

A. Yes. 

Q. At my office. You said you found no payroll 
material showing Harold Dee Jensen on the payroll 
of the Eureka Lumber Company in your testimony ? 

A. In 

Mr. Castro: The calendar year 1956. That was 
the testimony. 

®. (By Mr. Hilger): And did you see these 
[599] withholding statements covering the earnings 
and withholdings of Harold Dee Jensen made by 
Hyrum Jensen doing business as Eureka Liaumber 
Company covering the calendar year 1955? 
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nee did, 

Q. It is not usual or normal to prepare these 
W-2 forms until the conclusion of the calendar 
year, is it, Mr. Stearns? A. No. 

Q. And the calendar year 1956 had not been 
completed when you were marking your examina- 
tions up there, had it? A. No. 

@. You have seen a copy of Mr. Harold Dee 
a ensen’s 1955 tax return, haven’t you? 

. Castro: There is no examination on 1955, 
your a 

Mr. Hilger: This is a Federal Court and we can 
examine on any point that is relevant. 

Mr. Castro: We submit that the direct examina- 
tion was limited to 1956. 

The Conrt: I think it is proper cross examina- 
tion. There is some import to the testimony that 
there was no tax returns or withholding statements 
made, and I think it is within the realm of proper 
eross examination. J will allow it. 

Q. (By Mr. Hilger): You have seen a photo- 
static copy of the 1955 tax return of Harold Dee 
Jensen, have you not? A. Yes. [600] 

@. And it showed nothing but wages from the 
Eureka Lumber Company with the proper with- 
holding offset. against it, isn’t that true? 

a ‘rie. 

Q. It showed not one dime of participation in 
the net income of the Eureka Lumber Company, 
isn’t that trne? A. Yes. 

Q. And you have seen copies of the 1955 tax re- 
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(Testimony of Russell M. Stearns.) 
turn of Hyrum Jensen and his wife, have you not? 
Yes or no. A. I saw copies. 

@. Yes. 

A. I don’t know for sure they were filed. 

Mr. Hilger: Mr. Castro, have you been able to 
obtain from the Internal Revenue Service a copy 
of the 1955 income tax return requested and which 
we authorized you to obtain? 

Mr. Castro: I do not believe I have. I have 
given you whatever I obtained. 

Mr. Hilger: Let us check the file and see. 

Q. I do not see 1954, but you have seen 1955, 
a copy, have you not? 

A. Ihave seen a copy in the file. [ do not know 
whether it was filed. 

Mr. Hilger: There was a copy marked for iden- 
tification here by the defendant. 

The Court: Defendant’s Exhibit I. [601] 

Q. (By Mr. Hilger): That is a copy that you 
saw, 1s it not? A. I believe so. 

Q@. And that was found among the records of 
the Eureka Lumber Company in the course of your 
examination for Boston Insurance? 

AS That issriclite 

Q. That shows for the calendar year 1955 $530,- 
605.33 in sales, deesn’t 1t? A. Yes. 

Q. And it shows a net profit of $19,732.12? 

Ae hvichts 

Q. And not one thin dime of that is allocated 
as being taxable to anyone but Hyrum D. Jensen, 
is it? A. Not here. 
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(Testimony of Russell M. Stearns.) 

Q. You have referred to a list of checks for 
moneys deposited in the account of Harold Dee 
Jensen. You referred to such a list of transactions, 


haven’t you, Mr. Stearns? Ae Yes: 
Q. Did you ever provide me with that hst? 
NO: 


Q. How then can you say you asked for in- 
voices covering a list of transactions you did not 
give me? 

A. The eash books showed the record. 

Q. The cash book shows the entire transactions 
for the year? [602] A. 1956? 

Q. Whatever year it purports to record. 

A. I asked for the invoices supporting the pur- 
chases that were shown paid for to H. D. Jensen, 
per the cash book, which is right over there. 

@. And you have provided me with no Iist of 
transactions to which you had reference? 

It is right in the cash hook. 

T ask you if you had provided me with a list. 
No. 

When did you make this demand? 

In October. 

Were you told that you had all available in- 
voices and that any that showed up thereafter would 
be made available to you at that time? 

A. I was. 

mir, Hileer: Whats all, 


QPrOoPro- 


Redirect Examination 
@. (By Mr. Castro): Mr. Stearns, are you ac- 
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(Testimony of Russell M. Stearns.) 
quainted with Mr. Frederick Hilger as a Certified 
Publie Accountant ? Ae es) cir 

@. And he practiced as a Certified Pubhe Ac- 
countant over a period of years, did he not, with 
the firm of Skinner and Hammond? [603] 


i SUG Se sie, 
Q. And the cash register that you have referred 
to is this volume? A. Yes, sir. 


Q. You told him that you wanted the supporting 
invoices for the transactions with H. D. or Harold 
Dee Jensen reflected in this cash book? 

A. I did. 

Mr. Castro: J offer the book in evidence as De- 
fendant’s Exhibit next in order. 

(The book referred to was thereupon received 
in evidence and marked Defendant’s Exhibit 
LOS) 

Q. (By Mr. Castro): Durmg the calendar year 
1955 were you able to ascertain how moneys were 
paid to Harold Dee Jensen? A, Yes. 

Q. How was the account headed in the book or 
whatever you saw? 

Mr. Hilger: What are we returning to now? 

Mr. Castro: The moneys you questioned him 
about for 1955. 

The Witness: As drawings. 

Q. (By Mr. Castro): Referring to the 1955 
copy of the tax return Exhibit I, does that tax re- 
turn show the year ending inventory as of Decem- 
ber 31, 1955? [604] A. Yes. 
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(Testimony of Russell M. Stearns.) 

Q. What is the amount of that ending inven- 
tory ? 

Mr. Hilger: We will object to that as immate- 
rial as to the value or the existence of any inven- 
tory six and a half or seven months later. 

Mr. Castro: That is only the starting point from 
which the accountant can go. 

The Court: It is some evidence. Overruled. 

A. $15,478.11. 

Q. (By Mr. Castro): Referring to the financial 
statement, which is Exhibit 18, formerly in the 
ease, what does it show the inventory was as of 
June 1, 1956? A. $28,080. 

Q. And that financial statement was executed 
under what date according to the document? 

A. June 14th, 1956. 

Mr. Castro: I offer that document in evidence 
for the specific purpose of referring to the inven- 
tory. 

The Court: I will allow it for that purpose. 

(The document referred to was thereupon re- 
ceived in evidence and marked Defendant’s Ex- 
hibit AY.) 

The Court: That was originally 18. 

Q. (By Mr. Castro): Now, cither from the tax 
return or from that financial statement were you 
able to ascertain how much of that inventory was 
hardware merchandise as distinguished [605] from 
redwood molding, as distinguished from 2x4’s and 
other material which were in the outside yard? 

A. No. 
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(Testimony of Russell M. Stearns.) 

Q. How was the only way that you could get 
that information? What are you dependent upon 
for that information ? 

A. <A physical count of the inventory December 
31, 1955. 

Q. I believe you have already testified you asked 
for the invoices to support two particular inven- 
tories, that is, the inventory as of the end of De- 
cember, 1955, and as of June, 1956. A. Yes. 

Mr. Castro: Those are all the questions I have. 

The Court: Anything else of the witness? 

Myr. Hilger: Nothing, your Honor. 

The Court: That is all, sir. We will take the 
morning recess. 

(Witness excused.) 
(Recess.) 

Mr. Castro: With reference to the accounts re- 
eeivable book, your Honor, I would like to read 
from page 24 of 


HAROLD DEE JENSEN’S DEPOSITION 
line 4: 

“Q. Who had charge of those books at the time 
of the fire? “A. Mrs. Van Harpen. 

‘*@. How long had she been in charge of the 
books? 

“A. I think she had been there about a year, as 
near as IT remember. [606] 

“Q. You say the accounts receivable book was 
upstairs at the time of the fire? 

‘*A. Yes, for the retail. 
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(Deposition of Harold Dee Jensen.) 

“Q@. Had you seen it upstairs that morning? 

eves vy CS, 

“Q@. Had you brought it upstairs? 

“A. Yes, J took it up there. 

“Q. And where did you see it upstairs? 

“A. It was on my desk. 

‘‘Q@. Did you see it after the fire? 

“A. Yes, 

““). Where did you see it? 

“A. Still on my desk. 

“Q. <And did you remove it? A, Ves: 

“*@. Where did you take it? 

“A. I don’t recall exactly. We went through it 
and reconstructed as much as possible out of it. 

“Q. What did vou do with that book? 

‘‘A. It was given to Mr. Hilger, and what was 
this other fellow’s name? 

“Mr. Hilger: I believe you are in error there. 

“Mr. Castro: Let the witness testify from his 
recollection, counsel. [607] 

“Mr. Hilger: Well, he asked me a question. 

“Mr. Castro: He asked you a name. You can 
either give him a name or tell vou don’t know. 
You don’t have to advise him of something else. 

“The Witness: I don’t recall exactly on it. 

“Q. (By Mr. Castro): Where did you find the 
accounts receivable book after the fire? 

‘“A, On my desk in the upper office. 

“Q. Was it open or closed ? 

eae lodon trecalle 

“Q. Was anybody with you when you picked 
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(Deposition of Harold Dee Jensen.) 
it up? “AL aes. 

“Q. Who? 

‘‘A, There were several firemen. 

‘‘g. Anybody else? 

‘“‘A, There were others around. 

“Q. Could you identify any of them? 

Re Nog lican’ t. 

“Q. This was in the office upstairs? 

eA. Yds: 

‘“‘. How many people were up there? 

‘fA. I would say half a dozen. 

“Q. Now, can you identify any of the people 
that weren’t firemen? [608] 

“A. That weren’t firemen? 

“Q. Yes. 

“A. No, I can’t, because some of them were vol- 
unteer firemen. 

“Q. Did you show the accounts receivable book 
to any of them? ““A. I don’t recall. 

“@. Then what did you do with the book after 
you picked it up from the desk? 

“A. Oh, I tried to reconstruct it as much as 
possible. 

“@. Where did you take it? 

“hee i dong vecalle 

“Q. Did you take it out of the building? 

“A. Yes, I took it out of the building. 

“@. And then where did you take it? 

A. don treenl 

“Q@. Where is the last place vou saw the ac- 
counts receivable book? “A, 2434 E Street. 
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(Deposition of Harold Dee Jensen.) 

“Q@. And when was that, approximately ? 

‘fA. It was sometime after the fire. 

‘“@. About how long after the fire? 

‘A. Approximately a month. [609] 

“Q. Was that the last time you saw that ac- 
counts receivable book ? 

/A. Yes, as near as I can recall.” 

Mr. Castro: At this time counsel agreed to stip- 
ulate concerning the two electric motors which are 
on page 5 of the inventory, your Honor. Will it 
be stipulated, Mr. Hilger, that the two electric mo- 
tors, valued at $600 and $700, respectively, at page 
5 of the inventory, Schedule A, were from the Hill 
and Morton, Ine., and that following the fire on 
August 31, 1956, the Hill and Morton Company 
originated a claim for each of such motors with 
its insurance carrier for such motors, and the in- 
surance carrier for such motors was the American 
National Fire Insuranee Company, and on another 
date, February 25th, 1957, a proof of loss was re- 
ceived from Hill and Morton by the American Na- 
tional Fire Insuranee Company im the amount of 
loss and damage of $1,130 and it was paid under 
a draft paid February 19, 1957, to Hill and Mor- 
ton and Bank of America National Trust and Sayv- 
ings Association in the amount of $1,130, being 
Pohey No. 151093. The other item which was iIn- 
volved with the two motors was a planer, and the 
planer was not damaged in the fire. 

Mr. Hilger: Nor was it meluded on a proof of 
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loss filed with the Boston Insurance Company 
herein. 

Mr. Castro: That is correct, but the two motors 
were. 

Mr. Hilger: That would be the testimony of 
[610] Hill and Morton if called. f will so stipulate. 
Mr. Castro: That, I believe, your Honor, con- 
cludes the evidence on behalf of the defendant. Mr. 
Driscoll apparently has not called back concerning 
the Eureka Redwood invoices. [f they should turn 
up before they start arguing the case, we will ask 
that it be made available. 

The Court: Any rebuttal testimony ? 

Mr. Hilger: Yes, your Honor, unfortunately. I 
do not like to do this but £ think I am going to 
have to either testify or have my testimony stipu- 
lated to concerning certain records connected with 
Mr. Stearns’ examination and in connection with 
the inventory as revealed on the financial statement 
that has been introduced in evidence, for the pur- 
pose of establishing inventory. 

The Court: Of course, if you testify you would 
not be able to argue that part of the case that has 
to do with your testimony. Can you make some 
statement of what you wish to testify to? 

Mr. Hilger: Simply that I have no recollection 
of any demand being made for the production of 
invoices relating to the cash disbursements shown 
to the account of Harold Dee Jensen, nor that I 
have knowledge that such a list was even or had 
been prepared by Mr. Stearns except through the 
members of my office staff, who observed Mr. Bre- 
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dal of his office handling those checks. My recol- 
lection is that on September 18th or 19th [611] 
was the first reference made to the cash book in 
my office. 

Likewise the financial statement of June Ist, 
1956, reflected only inventory that was in the build- 
ing, the retail stock, so to speak. The wholesale 
operation was conducted on a carload basis, and 
the items were handled accounting-wise as in tran- 
sit items, the goods being held only for a few days 
in the yard of the Eureka Lumber Company where 
they were either resorted, regraded, or reclassified 
and then shipped out with settlement, the purchase 
and the sale of the lumber heing made through one 
mvoice through the office of Hill and Morton or 
otherwise; that on the hooks of record in the usual 
wholesale instance neither the inventory nor the 
accounts payable covering that inventory would 
ordinarily he reflected upon the books of account 
of the Eureka Lumber Company prior to the time 
of the fire and would not appear until the sale was 
recorded and disbursement made. 

The Court: That would be the substance of your 
testimony ? 

iM. Hileer: That is correct. 

Mr. Castro: Since Mr. Hilger was not the ac- 
countant for the firm or taking care of the hooks, 
T cannot accept any such statement, your Honor. 

The Court: I think you are right about that. 
You did make some statement about his recollection 
of demand heing made. [612] 

Mr. Castro: He said he had no personal recol- 


O78 Boston Insurance Company vs. 


lection of Mr. Stearns asking him for a specific 
record relating to H, D. Jensen. It could possibly 
have occurred when Mr. Bredal, who is the other 
party 

Mr. Hilger: Mr. Thomas of my office accom- 
panied Mr. Bredel and Mr. Stearns through the 
Kureka Lumber Company plant upon the occasion 
of their visit in October. I have no recollection at 
all of even a list of cash disbursements to Harold 
Dee Jensen being prepared. It was certainly not 
revealed to me until I discovered it through the 
observation of some of my office staff, who saw 
them do it, which revelation was made to me only 
after they had departed. I have no recollection of 
any such request being made of me. 

Mr. Castro: Can you give us the approximate 
date when you discovered the account of Harold 
Dee Jensen? 

Mr. Hilger: It would have been some three or 
four weeks after, whenever we got the transcribed 
portion or, rather, the transcribed record of Mr. 
Hyrum Jensen’s examination under oath. 

Mr. Castro: Will you stipulate that that occurred 
during the month of November, 1956? 

Mr. Hilger: I could not stipniate to that. It 
would be somewhere at about that time that I first 
became aware that Mr. Stearns had even made 
such a list, and I was at that time totally unaware 
of any request. It would be about the 6th day [613] 
of December when I got around to read that. It 
would have been the 10th or 11th of November. But 
at that time I was still aware of only one thing: 
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Mr. Bredal had been observed making a list of 
certain disbursements. But IT was aware of no re- 
quests for invoices covering it. 

Mr. Castro: We will stipulate, your Honor, that 
Mr. Hilger, if called as a witness for the plaintiff 
in this case, would testify that he has no recollec- 
tion as to whether or not Mr. Stearns made a spe- 
cific request for invoices relating to moneys which 
were on deposit im the Harold Dee Jensen account; 
that subsequently after the visit of Mr. Stearns in 
October, 3rd, 4th or 5th, 1956, Ma. Hilger was in- 
formed by Mr. Thomas of his office that certain 
notations had been made coneerning Harold Dee 
Jensen’s deposits, and that Mr. Hilger did not 
learn any more about them until after he received 
the examination under oath, which was on or about 
November 6th, 1956. 

Mr. Hilger: On or a few days after November 
5th or 6th, 1956, was the first time I became aware 
that a series of notations had been made. 

Mr. Castro: So stipulated, vour Honor. 

The Court: Very well. But the other part of 
your offer, Mr. Hilger, I think counsel is right 
about that. 

Mr. Hilger: It comes from discussion actually 
with My. Harold Dee Jensen, who did discover the 
records during its lifetime. [614] 

The Court: I think that would be inadmissible. 
That would be all you would have then by way of 
rebuttal ? 

Mr. Hilger: Yes, your Honor. 

The Court: The evidence having been concluded, 
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I think I shall excuse the jury until tomorrow 
morning because there are some legal matters I 
want to discuss with counsel and you will want 
some time to prepare what you want to say to the 
jury. This is a difficult enough case anyhow for the 
jury to follow, I think there should be some 
thought given to the manner in which it should be 
presented to the jury. So I think it would be better 
that the jury be excused until tomorrow morning. 
You could not conclude the case so far as submis- 
sion to the jury is concerned to the jury today any- 
how. I think it would be more adequately handled 
from the point of view of presenting it to the jury 
if you had the jury for longer than this afternoon. 
So will you come back tomorrow morning until 
10:00 o’elock. The Court will remain in session. 

(The jury was thereupon excused.) 

(The following occurred in the absence of the 

jury :) 

The Court: If you do not mind, gentlemen, we 
might take these matters up now and save your 
coming back again this afternoon. That will give 
you an opportunity to spend your time in the after- 
noon preparing what matters you wish to present. 
The main thing is the question of instructions the 
Court should give the jury in this case. [615] 

Mr. Castro: Your Honor, I would like to make 
a motion for a directed verdict at this time in re- 
gard to certain matters. 

The Court: I will hear you on that. 

Mr. Castro: At this time the defendant Boston 
Insurance Company moves the Court to direct a 
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verdict in favor of the defendant Boston Insurance 
Company upon the grounds that the uncontradicted 
evidence establishes that the plaintiff has not com- 
plied with the conditions of the policy concerning 
what an insured is required to do after a fire has 
occurred and the loss has been sustained. In this 
instance I point out to the Court the policy pro- 
visions are under Insurance Code 2071, the Insur- 
ance Code of the State of California, and under the 
clause of the policy relating to requirements in 
ease loss occurs, the language there is mandatory. 
The word “shall”? is used, and the insured is re- 
quired to produce books of account and is required 
to produce bills, statements, invoices and other 
vouchers relating te the items listed in the proof 
of loss, and if the original documents are destroyed, 
he is required to produce copies at such reasonable 
time and place as may he designated to permit the 
defendant to make abstracts therefrom. 


(Counsel for the respective parties argued 
the merits of the motion, afterwards the Court 
made the following ruling:) 


The Court: I will deny the motion for a directed 
Rercict. [616] 

Mr. Castro: The other motion T had in mind, 
vour Honor, would relate to specific items in the 
inventory which perhaps your Honor is going to 
discuss at the time of talking about the instructions. 


(Thereupon Counsel for the respective par- 
ties proceeded to discuss with the Court the 
instructions to be given to the jury.) [617] 
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Tuesday, October 1, 1957—10:00 A.M. 

(Counsel for the respective parties thereupon 
proceeded to argue the case to the jury, after- 
wards the Court instructed the jury as fol- 
lows:) 


INSTRUCTIONS TO THE JURY 

The Court: Members of the jury, I will ask you 
to give me your attention for a few moments. Some 
of you are new to jury duty. A few of you have 
had some prior experience, and there are some gen- 
eral observations that I would like to make to you 
concerning this case, some of which are applicable 
to all cases and some of which particularly apply 
to this case. It is very obvious to me that you have 
given your undivided attention to the evidence that 
has been presented here and to the arguments of 
the attorneys. To some of vou this has heen some- 
what of a unique experience for the first time of 
jury duty to be confronted with a case that might 
appear at first blush to be somewhat complicated, 
but which, like all cases, finally resolves itself down 
to some outstanding issues that you can well deter- 
mine. 

The function of the jurv in a case of this kind, 
as it is in all cases, is to determine the question 
of fact that is presented and the question of fact 
in this case is should the plaintiff recover from the 
insurance company, and if so, how nmch. The Judge 
ordinarily does not interfere or [618] assume any 
prerogative of deciding that question of fact. That 
is for the jury exclusively to determine. You are 
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not to draw any conclusions from anything I may 
have said during the course of the trial in ruling 
on objections or in connection with propounding 
inquiries myself that I was intending to indicate 
to you m any way what your verdict should be. 
Such was not the intention of the Court. Whatever 
was said in that regard was only for the purpose 
of supervising the trial of the case, and, if possi- 
ble, to expedite it. You must make your own deci- 
sion on the factual question. 

Just as you have sole and exclusive function of 
determining the facts in the ease, so it is exelu- 
sively the function of the Judge to advise the jury 
as to what the law is that is applicable to the case, 
so that the jury may be aided thereby in deter- 
mining the question of fact which the jury has to 
determine, and the statement of law as the Judge 
gives it to you, you must accept. You have to as- 
suine, rightly or wrongly, that the Judge knows 
what he is talking about when he tells you what 
the law is, and you must apply it to the facts of 
the case. IT mention that to you because it some- 
times happens that jurors come into the jury box 
with some preconceived notions about social, eco- 
nomic or legal theories and they decide what they 
think the law should be and then proceed to decide 
the case accordingly. That is wrong, and that is 
why T have to emphasize to you that so far as the 
statement of [619] law is concerned, you are bound 
by what the Court tells you the law is. 

Even though we have somewhat different func- 
tions to perform, you deciding the questions of fact 
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that are presented and the Judge giving you the law 
here, we are nevertheless in a sense a team because 
our objective is the same, that is, we want to see jus- 
tice done and that a just result shall obtain in the 
ease before the Court. 

In your deliberations in determining this case 
you should wholly exclude all matters that appeal 
to your sympathy and hkewise anything that might 
possibly appeal to your prejudices. You must not 
decide the case because you have sympathy for one 
side or the other or prejudice of some kind against 
one side or the other. You must decide the case 
solely on the basis of the evidence you have heard 
here in this ease. 

There are some general rules that apply in all 
civil cases, and I am going to very colloquially and 
simply give them to you. I rarely in the many years 
I have been here read complicated and long legal 
statements to juries. Some do that. I do not quarrel 
with that system. They have a right to do that. But 
I feel that when we draw into our jury boxes men 
and women from all walks of life, they should be 
told about the applicable law in language that they 
ordinarily use and not in the language of the law 
books, which, I may say to vou, Judges themselves 
are frequently in dispute about. So [620] what I 
have to say to you in this field may hereafter not 
read as well as the instructions in a ease of those 
who read long, written statements to you, but I 
have an abiding conviction that juries better under- 
stand it and can better do justice if they are advised 
in the language that we ordinarily use, beeause it 
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eannot be expected that twelve men and women can 
be brought into a jury box in a ease and suddenly 
by some divine inspiration in 15 or 20 minutes or a 
half hour be innoeulated with a complete knowledge 
of the law appertainmeg to the case. That ts just 
impossible. 

Whether or not you heheve the witnesses who 
have testified in this case and the extent to which 
you believe them is a matter for vour sole and ex- 
elusive judgment, and the amount of weight to be 
attached to the testimony of the witnesses is some- 
thing that you yourself have the exclusive power to 
decide. We always start out with the presumption 
in every case that when a witness comes up and sits 
in this chair he or she is going to tell the truth. 
However, that presumption can be put out of the 
way and disappear by a number of different factors. 
You may consider the witness’ demeanor on the 
witness stand, the manner of testifying of the wit- 
ness, whether or not the witness contradicts himself, 
whether or not he is contradicted by the testimony 
of another witness, and what his interest in the case 
may or may not he. All of those factors you can 
take into account when you evaluate how much 
weight you want to give to the testimony of the 
witness, [621] so that you can determine whether or 
not, when the witness leaves the stand, he is still 
clothed with that presumption that he had when he 
got in the witness chair, namely, that he was going 
to tell the truth. If you find and conelude that some 
witness testified falsely in some material respect, 
you have the right to, and you are justified in dis- 
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regarding all of the witness’ testimony. You should 
not, however, resort to that unless you are satisfied 
that the falsity was in some material matter that 
definitely affects the outcome of the ease. 

This is a civil case. It is a suit brought by the 
plaintiff, who was insured under an insurance pol- 
icy by the Boston Insurance Company, and he is 
suing here because he claims that under the terms of 
the policy of insurance which he paid for that he 
had a loss by fire which is compensable under the 
terms of the policy, and he has filed a claim with 
the insurance company for the amount of the loss 
which he claims he suffered by fire, and not having 
been paid that amount he has filed suit. So it is for 
your determination in this civil action whether or 
not he shall recover, and, if so, to what extent. 

In every civil case the burden of proof is upon 
the plaintiff. He must prove his case by a prepon- 
derance of the evidence, the law says. By that we 
mean that the evidence on his side, when weighed 
with the evidence on the other side, [622] must 
have more convincing weight and effect, and if it 
does have more weight and convincing effect than 
the evidence on the other side, then the plaintiff has 
sustained the burden of proving his case by a pre- 
ponderence of the evidence. Otherwise he has not. 
That does not mean that the man who has the big- 
gest number of witnesses has the preponderence of 
the evidence, because preponderence of evidence 
does not depend upon the number of witnesses. 
It depends upon the quality of the testimony. It 
might well be that in a case in which there is only 
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one witness on one side and 30 witnesses on the 
other side the testimony of the one witness might 
have more convincing weight and effect than the 
testimony of the 30 witnesses on the other side of 
the case. So I repeat to you in determining the mat- 
ter of preponderence of evidence you should judge 
by the quality of the testimony rather than by the 
quantity of it. 

Tt is your duty in this case as in all civil cases— 
in fact in all cases—to disregard any testimony that 
has been stricken out by the Court or any answer to 
a question where the Court has sustained an objec- 
tion to the question. You should only consider the 
evidence that has actually been produced here by 
the witnesses, from the mouths of witnesses, exhib- 
its, plus any stipulations that counsel have made as 
to facts in the case, and a stipulation has the same 
effect as if it were testimony given. [623] 

The attorneys in this case, as is their right and 
indeed their duty, have argued the ease to you. If, 
however, you should feel that there is any discrep- 
aney between the statement of the evidence as made 
by the attorneys and the evidence as you recall it 
as having been given by the witness, then you should 
disregard the statement of the evidence as made by 
the attorneys and only consider the evidence as you 
reeall it as having come from the mouths of the 
witnesses or by other evidence. 

As I have stated to vou members of the jury, this 
is a ease of a suit on an insurance policy. As pre- 
sented here there are several different questions 
that have been tendered by the pleadings, which are 
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the written documents that the parties have filed in 
the case, and also by arguments of the attorneys, 
too. I would say to you that the main issues that 
were tendered in tlis case are, What was the 
amount of the stock on hand of the plaintiff at the 
time of the fire? What was the extent of the dam- 
age by fire? What was the cash value in dollars of 
the loss sustained? Did the plaintiff debar himself 
from recovery because of any deliberate or purpose- 
ful exaggeration or over-statement of his claim to 
the insurance company? And should the jury con- 
sider the claim of the insurance company that the 
plaintiff debarred himself from recovery by alleg- 
edly setting or conspiring to set the fire that caused 
the damage in this case? [624] 

Now, members of the jury, the amount of the 
stock of merchandise on hand at the time of the fire 
in this case is in dispute. I mean by that that one 
side has claimed one certain amount and the other 
side has disputed that and claimed that there was a 
different amount on hand. The plaintiff claims that 
he had stock on hand that was worth considerably 
more than the maximum amount of the poley, 
which was $20,000. The defendant claims that the 
plaintiff falsified the amount of merchandise on 
hand, particularly redwood lumber in the shed, with 
the intent to defraud the insnrance company. The 
jury must resolve this issne and, as best it can from 
the evidenee, determine the amount on hand and the 
eash value of the alleged damaged stock. If the jury 
should find from the evidence that the plaintiff 
purposefully and deliberately padded or exagger- 
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ated his claim to a material extent in order to cheat 
or defraud the insurance company, the plaintiff can- 
not recover, but any difference between the amount 
claimed and the actual amount of the inventory, if 
there be such a difference, cannot be considered as 
the basis for debarring recovery if such differences 
are the result of honest evaluation or based upon 
conflicting or differing opinions as to the amount 
and value. The burden of proving any alleged will- 
ful or frandulent padding of his claim by the plain- 
tiff rests upon the defendant. 

In determining the loss or damage to the sawmill 
which you have heard about, and which the lawyers 
have talked [625] to you about, which the plaintiff 
claims to be $7,500, being the amount for which the 
plaintiff claims to have sold the sawmill, the defend- 
ant a much smaller sum, the jury is entitled to con- 
sider the cash value of the sawmill at the time of 
the fire not exeeeding the cost of repair or replace- 
ment with material of like kind and quality within 
a reasonable time after the fire. The cash value of 
the sawmill may legally be considered to be the 
price at which the mill had been sold by the plain- 
pir, 

The defendant claims that the plaintiff has not 
complied with the policy of insurance by not pro- 
dueing all of the records which the defendant de- 
manded, and thereby has debarred himself from 
recovery in this action. Whether or not the plaintiff 
has so complied with the policy is a question of fact 
for you to determine from all the facts and cirewn- 
stances disclosed by the evidence. If you find that 
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the plaintiff substantially and willfully failed to 
produce material records within his power to pro- 
duce, then you may find for the defendant; other- 
wise not. Stated somewhat differently and on the 
other side, as it were, you should not find in favor 
of the defendant on this issue unless you are con- 
vineed by a preponderence of evidence that the 
plaintiff willfully failed to produce records which 
were material to his claim of loss and within his 
power to produce. The defendant has the burden of 
proving such failure on the part of the plaintiff. 
I mean [626] by that the defendant has the burden 
of proving that the plaintiff has substantially and 
willfully failed to produce records within his power 
to produce. 

The defendant has urged as a special defense in 
the pleadings on file here that the plaintiff set or 
conspired to set the fire. This charge was made in 
writing in defendant’s answer and was urged by 
defendant’s counsel in his opening statement to you 
at the beginning of the trial. Ladies and gentlemen, 
this is a serious charge and amounts to charging the 
plaintiff with the commission of a crime, to wit, a 
felony. Such a serious charge should not lightly be 
made. I instruct you that as a matter of law the 
defendant has failed to present any substantial evi- 
dence to sustain such a charge, nor is there any sub- 
stantial evidence from which an inference as to the 
truth of such charge can be drawn. Therefore it is 
my instruction to you to disregard the claim of the 
imsurance company in this regard, and you should 
not consider it in any way in determining the issues 
in this ease. 
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Members of the jury, if you decide that the plain- 
tiff should recover and is not debarred from recov- 
ery by reason of the application of any of the other 
prineiples of law which T have given you, then you 
will determine from all the evidence the amount to 
be awarded to the plaintiff, not exeeeding the prin- 
cipal amount of $20,000 which was the amount of 
the insurance policy. [627] 

Members of the jury, I think J have given you 
as much advice as I think in this particular ease is 
appropriate and needful for you to have in resolv- 
ing this case. There are many principles of Jaw that 
are applicable to insurance eases, that involve insur- 
ance policies, that might be apropos in other cases, 
but I think that I have to the best of my ability 
given you what I think is helpful to you and neces- 
sary for you to have in this particular case. 

When you retire to the jury room to deliberate 
you should select one of your number as a foreman 
or forelady, as the case may be, and he or she will 
preside over your deliberations in the jury room 
and will represent you in the further conduct of 
this case and will sign your verdict for you when 
you have reached a verdict. You should endeavor to 
conscientiously try to arrive at a verdict in the case. 
You should freely consult with one another in the 
jury room. Each side is entitled to the independent 
judgment of each one of you. Nevertheless in the 
jury room if you shonid be convineed that your 
view of the case is wrong, you should not he stub- 
born and stil] adhere to your view because you had 
that view. On the other hand, if after a free ex- 
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change of ideas you believe that the view you have 
is right, you should stick to it. It is your right to 
do that. 

We have prepared for you two forms of verdict 
for your assistance. One form of verdict reads, 
‘We, the jury, [628] find in favor of the plaintiff 
and assess the damages against the defendant in the 
sum of blank dollars.’’ If you find in favor of the 
plaintiff, you will write in the amount of the award 
in the blank space and your foreman will sign it 
for you and that will be your verdict. 

The other form of verdict reads, ‘‘We the jury 
find in favor of the defendant.’’ If you decide the 
plaintiff is not entitled to recover, that is the form 
of verdict you will use, and that form of verdict 
will be signed by your foreman if you agree to it. 
Your verdict must be unanimous. In the Federal 
Court we do not have a system of a three-quarters 
verdict as in the State Courts. Therefore you should 
not return to the courtroom with a verdict from the 
jury room unless in the jury room all of you have 
agreed to the verdict. 

After you have retired and have selected a fore- 
man, if you wish to see any of the exhibits in the 
case you may send word through the bailiff and the 
Court will see to it that they are sent to you. 

Does either side wish to note any corrections? 
It may be I shall want to correct or change or add 
something to what I have told you after consulta- 
tion with the counsel in the case, so I will excuse the 
jury temporarily at this time. Please mind the case 
is not yet submitted to you. You are not yet to dis- 
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cuss the case among yourselves or to form or ex- 
press an opinion concerning it. I will bring you 
back again in a [629] few minutes and let you know 
if I have anything further to say to you. 
(Thereupon the jury was excused from the 
courtroom and the following proceedings were 
had in the absence of the jury.) 

Mi. Hilger: Your Honor, in giving the instrue- 
tion regarding the maximumn verdict no mention 
was made of the possibility that the jury could 
award interest as well. I do not know how we should 
handle that. 

The Court: I do not think that that is a matter 
for the jury to determine, whether interest should 
be allowed or not. If there is a verdict for the plain- 
tiff in the case, for whatever amount it is, the 
Court would allow interest upon your appleation 
to he added to the judgment, but I do not think the 
awarding of interest is anything more than a legal 
matter. 

Mr. Hilger: My experience in a contract action 
interest to the time of judgment has heen left to 
the discretion of the jury as to whether or not they 
wish to add it. 

The Court: I have never done that. I have never 
heard of it being done in the Federal Court. T think 
that could be cured by the fact that if the jury re- 
turns a verdict in favor of the plaintiff for a prin- 
cipal sum, if under the law the plaintiff is entitled 
to interest from the time of the breach, failure to 
pay, the Court would allow it and add it to [630] 
the judgment. I may be in error on that, but I have 
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never seen it left to the jury to determine whether 
interest should be allowed, because that has always 
been considered a matter of law. 

Mr. Hilger: That is the point, I wanted to get 
that cleared up. Thank you. 

The Court: Mr. Castro? 

Mr. Castro: Yes, your Honor. There was a state- 
ment of fact which your Honor made that I believe 
is Incorrect, namely, the plaintiff had paid for the 
insurance involved. The premium was unpaid. 
There has been no evidence in the case, your Honor, 
that the premium was paid. 

The Court: The policy was in force and effect. 
You both assured me of that fact. 

Mr. Castro: Yes, but there was no payment of 
premium for it. There has not been any premium to 
this date paid. 

The Court: You mean the policy was just in 
force? 

Mr. Castro: The premium had not been paid 
prior to the fire. 

The Court: Do you think that is of some mo- 
ment? Do you wish me to correct that? I would 
suggest there 1s no particular point in emphasizing 
it. However, if you wish me to correct it, I will. 
I assumed the fact that the policy was in full force 
and effect, presumptively the premium had been 
[631] paid. 

Mr. Castro: The second point I have in mind is 
your Honor instructed on the failure to comply 
with the demand for books and invoices. However, 
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you stated that the burden of proof would be upon 
the defendant to show that failure to comply. 

The Court: Failure to comply with the Califor- 
nia Insurance Code willfwly and purposefully. That 
is what I said to them. I have it written down. 

Mr. Castro: Yes, your Honor. 

The Court: I did not say the burden was on the 
defendant to show that the plaintiff had not pro- 
duced books and records. I said that the burden was 
on the defendant to prove that the plaintiff had 
willfully failed to produce material and records. 

Mr. Castro: Then I think the jury should be 
instructed on the subject that it is not a question of 
willfullness as to the production of books, records 
and invoices. Those are conditions of the policy 
which have to be met, if those records were avail- 
able. 

The Court: I think JT will stand on the instrue- 
tion I gave. I think that was a fair instruction. 

Mr. Castro: With reference to the other instruc- 
tion which I have in mind, we proposed an instruc- 
tion defining stock within the meaning of the pol- 
icy, which is what the insurance [632] policy cov- 
ers, and not equipment. The Court did not give an 
instruction in defining what is meant by stock under 
the policy, and in particular I have reference to— 

The Court: The welder? 

Mr. Castro: The welder, yes, your Honor. 

The Court: Do you want me to give an instruc- 
tion particularly on the welder that, if it was used 
in the business, it was not covered by the policy, 
but if it was part of the stock in trade it would be? 
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Mr. Castro: Yes, your Honor. 

The Court: Do you want me to give that? 

Mr. Castro: Yes, I think it should be. 

The Court: I will give that instruction. I did 
not get down to that minutia in instructions. That 
was all. 

Mr. Castro: Then, your Honor, we proposed sev- 
eral instructions, one of which was instruction num- 
ber five with reference to whether compliance with 
the conditions of the policy is mandatory. That is 
entitled “Meaning of the Word ‘Shall’ ”’. 

The Court: I do not consider that a necessary 
instruction. 

Mr. Castro: The instruction number three re- 
lates to the subject I have already discussed with 
the Court concerning complhance with the conditions 
of the policy before recovery has been made. [633] 

The next instruction, number four, relates to the 
same problem concerning burden of proof. Has he 
sustained burden of proof that he has met with the 
conditions of the policy? 

The next instruction is number six was not cov- 
ered. 

The Court: Do I understand, so your record may 
be complete, you are excepting for failure to give 
those instructions ? 

Mr. Castro: That I am now noting. 

The Court: Beeause, you see, I will file vour 
proposed instructions so that your reference to them 
by number would be identifiable. 

Mr. Castvo: Fine. That would be instruction six, 
the failure of the insured, the plaintiff, to take care 
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of the property and the suggestion in the testimony 
that certain properties were taken by theft. 

Instruction number eight, relating to concealment 
and fraud as defined by the policy. 

Instruction number seventeen, what the effect of 
the plaintiff in having special knowledge concerning 
the subject matter of the inventory is. 

Instruction number fifteen, relating to a mis- 
representation. 

Instruction number twenty, defining when dis- 
closures by the plaintiff are required. [634] 

Instruction number eighteen, defining what is 
meant by the term ‘‘Concealment.’’ 

Instruction number nineteen, dealing with the 
elements of intent and concealment. 

Instruction number twenty-one, dealing with the 
elements of materiality and the concealment. 

Instruction number twenty-four, relating to the 
use of circumstantial evidence in fraud, misrepre- 
sentation and the concealment. I believe that covers 
each of the matters that I have in mind, your 
Honor. 

The Court: Very well. All the exceptions will be 
noted. Will you bring the jury back and I will in- 
struct them about the welder. 

(Thereupon the jury was returned to the 
courtroom and the following proceedings were 
had in their presence :) 

The Court: How much was that welder? 

Di Hilger: 8759. 

The Court: Members of the jury, there is one 
matter, somewhat minor in its nature, although 
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nevertheless of importance, that I neglected to give 
you an instruction on. One of the items that is 
elaimed by the plaintiff and placed on the black- 
board by the attorney for the plaintiff was a welder, 
$759. There is some dispute between the parties as 
to whether or not this was a part of the stock in 
trade of the plaintiff or whether or not it was a 
piece of equipment that [635] was used on the 
premises. The value of the welder, if you go into the 
question of determining the value of the inventory, 
if you find from the evidence it was part of the 
stock in trade, you may take it into consideration as 
a part of the claim evaluated in this case. If on the 
other hand you find from the evidence in the case it 
was a part of the equipment used in the conduet of 
the business, then it is not covered by the terms of 
the policy and you should disregard it. That is a 
question of fact with respect to the welder which 
you would have to determine. Otherwise the in- 
structions I have given you are complete, and you 
may now retire and consider your verdict. 
(Therettpon, at 2:40 p.m., the jury retired 
from the courtroom to deliberate upon their 
verdict. At 6:00 p.m. the jury returned to the 
courtroom, and in the presence of the Court 
and counsel for the respective parties the fol- 
lowing oecurred :) 
The Court: The Court is in receipt of the follow- 
ing indication from the jury: 
‘‘Testimony on all welders, further instructions 
on the term ‘fraud’ in relation to employer- 
employee.’’ 
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That last request is amplified by the following 
statement: 

“Ts employer responsible for possible [636] mis- 
statements or fraud of an employee on a statement 
or document if the employer signs the document?”’ 

Gentlemen, do I understand that what you want 
is the testimony on all of the welders? Is that what 
you mean? 

The Foreman: Yes, your Honor. 

The Court: You need not stand up. I wish to 
advise you, with the consent of counsel, that there 
is only one welder that is involved in the ease, be- 
cause only the value of one welder is claimed as a 
loss. There were other welders, but the plaintiff has 
not claimed any loss on those welders because they 
were equipment. As I explained to you in my in- 
structions, the one welder in question, the problem 
for you to decide is whether or not that was stock 
in trade or a piece of equipment used. If it was 
stock in trade, it would be properly ineludable in 
the claim, of loss, but if it was a piece of equipment 
it would not. So I do not quite understand what the 
need is for the jury to hear testimony, if there is 
any, on any welders that are not involved in the 
claim. If you wish to hear any testimony with re- 
spect. to the one welder in question, the reporter has 
found what he thinks is the testimony m that regard 
and will read it to you. 

The Foreman: There seems to be confusion, 
your Honor, regarding welders. Some think there 
were three. 

The Court: I know, but I just explained to you, 
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as [637] I did at the time of the instructions, that 
there is only one welder with which you are con- 
cerned. There is no use of your spending your time 
considering: something that is not involved in this 
lawsuit. 

The Foreman: May we have that testimony 
read? 

The Court: All right. 

(Thereupon the reporter read the following 
portions of the record: Page 59, line 3, to Page 
60, line 15.) 

The Court: All right. Is there any other testi- 
mony with respect to that welder that you have heen 
able to locate, Mv. Sweeney ? . 

The Reporter: No, your Honor. 

The Court: Members of the jury, with respect 
to the inquiry which you have made, “Is employer 
responsible for possible misstatement or fraud of 
employee on a statement or document if the em- 
ployer signs the document,’’ I must say to you that 
I am unable to answer that question. That is an 
abstract question of law and it could not be an- 
swered by any Judge in my opinion without refer- 
ence to the particular facts and circumstances. I do 
not know what the jury has in mind with respect to 
the matter, and I will go no further than to say that 
the Court is unable to give von any advice on an 
abstract principle of law, because there may he a 
dozen cases in which there might be responsibility 
and there might be another dozen cases in which 
there might not be responsibility. [638] Each ease 
would stand or fall on its own, and I am not in a 
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position to give you an instruction on some abstract 
principal of law such as that. You will have to work 
out your conclusion on the basis of the instructions 
which I have heretofore given you. 


It is now 6:15. If you have not been able to agree 
on a verdict as yet, and if you are hungry, I will 
arrange for the bailiff to take you to dinner now 
and you can resume vour deliberations after dinner. 
What is your view on that? Would you prefer to 
go to dinner or would you prefer to resume your 
deliberations for a while? Mr. Foreman, you might 
quietly convass the jurors and see what they want 
in that regard. 


(The jurors spoke among themselves in a 
voice inaudible to the reporter.) 


The Foreman: Your Honor, we would like to 
eontinue deliberating for a while. 

The Court: All right. You may resume your 
deliberations. 


(Thereupon the jury retired to continue their 
deliberations, and at 6:40 p.m. the jury re- 
turned to the courtroom, and in the presence of 
the Court and counsel for the respective parties 
the following occurred :) 

The Court: Members of the jury, have you 
reached a verdict? 

The Foreman: Yes, we have, your Honor. [639] 

The Court: Will you hand the verdict to the 
Deputy Marshal. 

(The verdict was handed through the Deputy 
Marshal to the Court.) 
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The Court: Will you read the verdict to the 
jury, Mx. Clerk. 

The Clerk: Yes, your Honor. Ladies and gentle- 
men of the jury, harken to your verdict as it will 
stand recorded: 

‘‘We the jury find in favor of the plaintiff and 
assess the damage as against the defendant in the 
sum of $20,000.”’ 

Is the verdict as read the unanimous verdict of 
all the jurors in the jury box? 

(All jurors indicated that it was his or her 
verdict.) 

The Cowt: Do you wish the jury polled? 

Mr. Castro: Please, your Honor. 

(Thereupon the jury was polled, and as the 
name of each juror was called, he or she an- 
swered that the verdict was his or her verdict.) 

The Court: The twelve jurors having answered 
in the affirmative, the verdict as read is the verdict 
of the jury. The Clerk may enter the verdict. 
Before the jury is discharged today I would like to 
have read into the record a communication which I 
have received from the jury while it was deliberat- 
ing. The question was, ‘Is interest appheable on 
[640] amount awarded to plaintiff?’’ That is signed 
by the foreman. To which the Court responded as 
follows: “Interest is an item within the Judge’s 
power to allow, since decision as to whether interest 
should be allowed is a matter of law.” 

Members of the jury, the Court wishes to thank 
you for the attention that you have given this case 
and for the many days that you have spent here 
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and your prompt attendance at the times fixed for 
the various hearings. I do not know when you will 
be called upon for further jury duty, but when that 
time comes you will get the news from the United 
States Marshal. I won’t keep you any longer. You 
are free to go now. 

(Thereupon the jury was excused, and after 

they had left the following occurred:) 

The Court: Mr. Castro, do you wish a stay of 
execution ? 

Mr. Castro: Yes, your Honor. I diseussed it with 
Mr. Hilger and I think it is satisfactory with him. 

The Court: Very well, and on your question of 
interest, you might make some motion in regard to 
interest. I do not know what the view of counsel on 
the other side would be. Maybe you would prefer to 
defer that. 

Mr. Hilger: At this time, in view of the distance 
between my office and the place where the Court is 
sitting, if I might at this time apply to the Court 
and move for the [641] allowance of interest from 
October 22, 1956, on the basis that the cause of 
action accrued and the money became due on that 
date, and under the authorities cited mm the pretrial 
memorandum heretofore filed in this action, the debt 
being due on that day, and having been ascertained 
to have been due, it is the feeling of the plaintiff 
that interest is in order and should be allowed. 

The Conrt: Do you wish to oppose that? 

Mr. Castro: I have no authorities to cite to the 
contrary at this time. 

The Court: Very well. I will grant your motion 
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then. The clerk will have to calculate the interest. 
The Court will allow interest on the judgment from 
October 22nd—is there any dispute about the date? 

Mr. Castro: 60 days after the receipt of proof 
of loss, which I think was August 24th. 

Mr. Hilger: That is correct. 

The Court: The Court will allow interest and 
the clerk will enter as a part of the judgment inter- 
est on the amount awarded by the jury at seven 
percent from October 22nd, 1956, to the date of 
judgment. 


Mr. Hilger: Thank you, your Honor. 
(Thereupon the Court adjourned.) [642] 
[Endorsed]: Filed January 17, 1958. 
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United States Court of Appeals 
for the Ninth Cireut 


No. 15820 
BOSTON INSURANCE COMPANY, a corpora- 
tion, Appellant, 
VS. 


HYRUM JENSEN, individually and doing busi- 
ness as Hureka Lumber Company, Appellee. 


STATEMENT OF POINTS ON WHICH 
APPELLANT INTENDS TO RELY 


Appellant intends to rely on the following points 
in this appeal: 


1. The evidence was sufficient to submit to the 
jury the issue whether Appellee and Harold Dee 
Jensen entered into a conspiracy to and did set fire 
to the insured property to defraud Appellant. 


2. The evidence was sufficient to submit to the 
jury the issue whether Harold Dee Jensen wilfully 
set fire to the insured property. 


3. Evidence offered by Appellant of the financial 
condition of Appellee and Harold Dee Jensen was 
admissible to establish motive on the part of Appel- 
lee and Harold Dee Jensen to form a conspiracy to 
and set fire to the insured property to defraud Ap- 
pellant; and to establish that Appellee did not have 
the financial ability to acquire the inventory set 
forth in his Proof of Loss. 
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4, The Court erred in allowing the witness A. J. 
Franceschi to testify as to the eredit rating of 
Appellee and the ability of Appellee to repay loans. 


5. Evidence offered by Appellant as to (a) the 
transfer of trucks by Appellee to H. D. Jensen fol- 
lowing the fire; and (b) the written agreement be- 
tween Appellee, Harold Dee Jensen and others set 
forth in Ex. J for identification was admissible to 
establish the conspiracy and to impeach Appellee. 


6. Evidence offered by Appellant to show that 
Appellee breached the conditions of the insurance 
policy, entitling Appellant to examine H. D. Jensen 
under oath, by knowingly causing Harold Dee Jen- 
sen not to appear for such an examination under 
oath as scheduled by Appellant was admissible. 

7. The Court erred in instructing the jury that 
the burden of proof was upon Appellant to estab- 
lish that Appellee ‘‘wilfully”? did not comply with 
the request of Appellant to produce books of ac- 
count, bills, invoices and other vouchers relating to 
the items listed in the Proof of Loss. 


8. The motion of Appellant for a directed ver- 
dict against Appellee should have been granted in 
that the evidence showed as a matter of law, that 
Appellee did not perform the conditions of his 
insuranee policy, relating to the production of books 
of account, bills, invoices and other vouchers cover- 
ing the “out of sight’’ items in the Proof of Loss; 
and as to the examination under oath of Harold 
Dee Jensen. 


9. The Court erred in refusing to allow Witness 
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Mrs. Ella Van Harper to testify to a conversation 
with Harold Dee Jensen concerning the accounts 
receivable book after the fire. 


10. The Court erred in refusing to strike from 
the record a voluntary statement by Appellee that a 
statement by counsel for Appellant in an offer of a 
proof was a he. 


11. The Court erred in refusing to allow Appel- 
lant to cross examine Appellee as to the following 
matters: 

(a) Cost of fence boards; 

(b) Metal Items hsted as a total loss in the Proof 
of Loss; 

(ce) Diesel engine which was a part of a sawmill; 

(d) The amount of credit received for the saw- 
mill from Dayton Murray Truck Sales; 

(e) The outside doors in the damaged building; 
and 

(f) The time the fire originated. 


12. The Court erred in allowing Appellee to tes- 
tify as to conversations outside of the presence of 
Appellant relating to: 

(a) Unidentified persons seen at the scene of the 
fire ; 

(b) A potential order for redwood molding from 
Russ Sharp. 


13. A motion by Appellant to reopen the evi- 
dence to show that two (2) electric motors listed in 
the Proof of Loss were owned by Hill & Morton, 
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Ine., a corporation, (and not Appellee) should have 
been granted. 


14. The motion of Appellant for Judgment Not- 
withstanding the Verdict should have been granted. 


15. Jury Instructions numbers 3, 4, 5, 6, 8, 9, 10, 
Wt, 12, 13, 15, 17, 18, 19, 20, 21, 22)°24, 36, 37 amdeae 
proposed by Appellant should have been given. 

16. The testimony of Dayton Murray, Jr. reiat- 


ing to the sawmill listed in the Proof of Loss was 
inadmissible on the ground of hearsay. 


Dated: January 10th, 1958. 


/s/ AUGUSTUS CASTRO, 
Attorney for Defendant and 
Murd Party Plamuit. 


Certificate of Service by Mail attached. 


[Endorsed]: Filed January 10, 1958. Paul P. 
O’Brien, Clerk. 


[Title of Court of Appeals and Cause. | 


DESIGNATION OF PARTS OF RECORD 
DEEMED BY APPELLANT TO BE NEC- 
ESSARY FOR THE CONSIDERATION 
OF THE APPEAL 


Pursuant to Rule 17 (6) appellant designated the 
following parts of the record deemed necessary for 
the consideration of the appeal: 


1. Complaint. 


Hyrum Jensen 609 
2. Answer. 
3. Third Party Complaint. 


4. Answer of Third Party Defendant, Hyrum 
Jensen to the Third Party Complaint. 


5. Answer of Third Party defendant Harold D. 
Jensen to Third Party Complaint. 


6. Defendant’s proposed instructions #3, 4, 5, 
fe, 2, 10, 11, 12, 13, 15, 17, 18, 19, 20, 21, 32, 24, 
36, 37 and 38. 


lop! 


i. All evidence received during the trial, includ- 
ing the testimony of all witnesses, all stipulations or 
adnussions of counsel, all writings and other exhib- 
its received in evidence, all motions and applications 


made during the trial and the rulings thereon. 
8. Verdict. 
9. Judgment entered on verdict. 


10. Motion of defendant for Judgment Notwith- 
standing the Verdict or, in the alternative, Motion 
for a New Trial. 


11. Order denying Motion of Appellant for 
Judgment Notwithstanding the verdict or, in the 
alternative, Motion for a New Trial. 


12 Platts’ Exhibits 1 to 21 inelusive. 


13. Defendants’ Exhibits A to Z inclusive, and 
AA to AY inclusive. 


14. Reporter’s transeript should include the fol- 
lowing objections noted in the depositions of Day- 
ton Murray, Jr. and A. J. Franceschi. 
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(a) Deposition of Dayton Murray, Jr. page 8 
line 10 to page 9 line 10: 
~ & £ F : 

Deposition of Dayton Murray, Jr. page 18, line 
13 to page 19 line 20: 
*¥ + & & 

Deposition of A. J. Franceschi page 3, lines 1 
Wy Se 
Ge SF to ee oy 


15. Notice of Appeal. 


16. Designation of portions of the record, pro- 
ceedings and evidence to be contained on the record 
on appeal. 


17. Designation of parts of record deemed by 
appellant to be necessary for consideration in the 
appeal. 


18. Statement of the points on which appellant 
intends to rely. 


19. All other records required by the provisions 
of Rule 75 (g) of the Federal Rules of Civil Pro- 
cedure. 


Dated: January 10th, 1958. 


/s/ AUGUSTUS CASTRO, 
Attorney for Defendant and 
Miird Party  laintaits 


Certificate of Service by Mail attached. 
[Endorsed]: Filed January 10, 1958. 


